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PART  116— POLICIES  OF  GENERAL 
APPLICATION 

Subpart  D — Floodplain  Management 
and  Wetlands  Protection 

Interim  Rule 

AGENCY:  Small  Business  Administra¬ 
tion. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  adds  a  new  sub¬ 
part  to  the  Small  Business  Administra¬ 
tion  regulation  part  116  in  order  to  im¬ 
plement  Executive  Orders  11988 
(Floodplain  Management)  and  11990 
(Protection  of  Wetlands).  Policy  and 
procedures  are  being  established  for 
carrying  out  the  Agency’s  financial  as¬ 
sistance  programs  in  accordance  with 
these  Executive  Orders. 

DATES:  Effective  date:  July  24,  1978. 
Comments  by:  June  23,  1978. 

ADDRESS:  Comments  in  duplicate, 
may  be  addressed  to  the  Associate  Ad¬ 
ministrator  for  Finance  and  Invest¬ 
ment,  Small  Business  Administration, 
1441  L  Street  NW.,  Washington,  D.C. 
20416. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  L.  Wray,  Financial  Analyst, 
Small  Business  Administration,  1441 
L  Street  NW.,  Washington,  D.C. 
20416,  telephone  202-653-6470. 

SUPPLEMENTARY  INFORMATION: 
On  May  24,  1977,  Executive  Order 
11988  was  issued  for  the  following  pur¬ 
poses:  ( 1 )  To  avoid  to  the  extent  possi¬ 
ble  the  long  and  short  term  adverse 
impacts  associated  with  the  occupancy 
and  modification  of  floodplains;  and 
(2)  to  avoid  direct  or  indirect  support 
of  floodplain  development  wherever 
there  is  a  practicable  alternative.  This 
Executive  Order  applies  to  Federal 
agencies  engaged,  among  other  things, 
in  conducting  Federal  activities  and 
programs  affecting  land  use,  including 
but  not  limited  to  water  and  related 
land  resources  planning,  regulating, 
and  licensing  activities.  This  Executive 
Order  (Sec.  2(d))  directs  that  Federal 
agencies  issue  regulations  and  proce¬ 
dures  by  May  24,  1978,  and  this  inter¬ 
im  rule  is  intended  to  comply  with 
that  requirement.  The  U.S.  Water  Re¬ 
sources  Council  (WRC)  published 
guidelines  for  implementing  E.O. 
11988  in  the  Federal  Register  on  Feb¬ 
ruary  10,  1978  at  43  FR  6030.  These 
regulations  follow  closely  the  WRC 


guidelines  in  setting  forth  policy  and 
procedures  for  floodplain  management 
relating  to  disaster  assistance  granted 
under  the  Small  Business  Act,  and  the 
Small  Business  Investment  Act,  as 
amended.  The  main  emphasis  of  these 
regulations  is  on  compliance  with  Ex¬ 
ecutive  Order  11988,  Floodplain  Man¬ 
agement.  However,  in  cases  where  Ex¬ 
ecutive  Order  11990— Protection  of 
Wetlands  would  apply,  these  regula¬ 
tions  also  set  forth  policy  and  proce¬ 
dures  to  implement  that  Executive 
Order.  Further  implementation  of  Ex¬ 
ecutive  Order  11990,  as  appropriate, 
will  be  included  in  revisions  to  other 
subparts  of  these  regulations.  Imple¬ 
menting  this  regulation  is  expected  to 
increase  processing  time  by  60  or  90 
days  for  loans  to  which  the  Executive 
Order  applies.  Special  reference  is 
made  to  subpart  B  of  this  part.  In 
order  to  insure  that  these  regulations 
can  be  published  in  time  to  comply 
with  the  Executive  Order’s  date  of 
May  24,  1978,  SBA  has  determined 
that  it  is  necessary  to  publish  this 
amendment  as  an  interim  rule  effec¬ 
tive  upon  July  24,  1978.  Interested  par¬ 
ties  and  government  agencies  are  en¬ 
couraged  to  submit  written  comments, 
suggestions,  data,  or  arguments  re¬ 
garding  this  rulemaking  to  the  Asso¬ 
ciate  Administrator  for  Finance  and 
Investment,  whose  address  appears 
above.  All  submission  received  on  or 
before  June  23,  1978,  will  be  evaluated 
and  acted  upon  in  the  same  manner  as 
if  this  document  were  a  proposal.  All 
comments  shall  be  available  for  in¬ 
spection  at  the  address  listed. 

A  finding  of  inapplicability  with  re¬ 
spect  to  economic  impact  has  been 
prepared  in  accordance  with  Executive 
Order  11821.  A  Finding  of  Inapplica¬ 
bility  of  section  102(2)(c)  of  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969  has  been  made.  It  is  the  position 
of  the  signatories  to  the  finding  that 
this  regulation  in  itself  has  no  signifi¬ 
cant  impact  on  the  human  environ¬ 
ment  beyond  those  impacts  of  Execu¬ 
tive  Orders  11988  and  11990. 

Note.— The  Small  Business  Administra¬ 
tion  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11281  and 
OMB  Circular  A-107. 

Pursuant  to  Small  Business  Act, 
Pub.  L.  85-536  (15  U.S.C.  631);  Small 
Business  Investment  Act  of  1958,  Pub. 
L.  85-699  (15  U.S.C.  661);  EO  11988,  42 
FR  26951  and  EO  11990,  42  FR  26961, 
title  13  part  116  is  amended  by  the  ad¬ 
dition  of  the  following  subpart. 

Subpart  D — Floodplain  Management  and 
Wetlands  Protection 

Sec. 

116.30  General. 

116.31  Definitions. 

116.32  Inapplicable  actions. 

116.33  Actions  covered  by  Executive 

Orders  11988  and  11990. 


Sec. 

116.34  Policies. 

116.35  Decisionmaking  process. 

Appendix  A— Decisionmaking  Process  for 

E.O. 11988. 

Appendix  B— Sources  of  Floodplain  Infor¬ 
mation  and  Technical  Assistance  Services 
for  determining  whether  a  location  is  in  a 
floodplain. 

Authority:  Small  Business  Act.  Pub.  L. 
85-536  (15  U.S.C.  631);  Small  Business  In¬ 
vestment  Act  of  1958,  Pub.  L.  85-699  (15 
U.S.C.  661);  EO  11988,  42  FR  26951  and  EO 
11990,  42  FR  26961. 

Subpart  D — Floodplain  Management 
and  Wetlands  Protection 

§116.30  General. 

(a)  Purpose.  The  purpose  of  this  sub¬ 
part  is  to  prescribe  the  policies  and 
procedures  for  implementing  Execu¬ 
tive  Orders  11988  and  11990. 

(b)  Scope.  This  subpart  covers  poli¬ 
cies,  procedures,  standards,  and  crite¬ 
ria  for  determining  the  applicability 
of.  Executive  Orders  11988  and  11990 
to  all  the  financial  assistance  pro¬ 
grams  authorized  by  the  Small  Busi¬ 
ness  Act  and  the  Small  Business  In¬ 
vestment  Act  as  amended.  These  regu¬ 
lations  are  intended  for  the  use  of 
Agency  personnel  who  have  specific 
responsibilities  under  the  regulations 
and  applicants  for  financial  assistance 
from  SBA. 

(c)  Responsibilities.  The  following 
personnel  and  agencies  have  responsi¬ 
bilities  under  these  executive  orders 
which  are  described  briefly  here  and 
may  be  discussed  in  more  detail  else¬ 
where  in  this  subpart. 

(1)  Administrator.  The  Administra¬ 
tor  is  responsible  for  assuring  that  all 
Federal  assistance  given  under  his 
statutory  authority  meets  the  require¬ 
ments  of  these  executive  orders.  Such 
authority  may  be  delegated  to  Region¬ 
al  and  District  Directors  and  to  other 
agency  personnel  with  loan  approval 
authority  as  is  deemed  appropriate 
and  published  in  the  Federal  Regis¬ 
ter. 

(2)  Participation.  Eligible  financial 
institutions  who  intend  to  request 
SBA  participation  in  financial  assist¬ 
ance  to  an  applicant  for  a  loan  on  an 
immediate  or  deferred  (guaranteed) 
basis  must  have  complied  with  the  re¬ 
quirements  of  these  Executive  Orders 
before  submitting  the  application  for 
participation  to  the  SBA. 

(3)  Direct.  Applicants  for  direct  fi¬ 
nancial  assistance  from  SBA  shall 
present  with  their  applications  evi¬ 
dence:  (i)  as  to  whether  the  location 
for  which  financial  assistance  is  pro¬ 
posed  is  in  a  floodplain;  (ii)  if  in  a 
floodplain,  that  such  assistance  is  in 
compliance  with  local  land  use  plans; 
(iii)  that  any  necessary  construction  or 
use  permits  will  be  issued;  and  (iv)  if 
the  SBA  approves  such  financial  as¬ 
sistance,  such  assistance  would  be  in 
accordance  with  the  Executive  Orders, 
these  regulations  and  the  “Guidelines 
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for  Implementing  Executive  Order 
11988— Floodplains  Management”  pub¬ 
lished  by  the  U.S.  Water  Resources 
Council  (USWRC);  see  43  FR  6030, 
Feb.  10,  1978. 

§  116.31  Definitions. 

Throughout  this  subpart,  the  follow¬ 
ing  basic  definitions  shall  apply: 

(a)  Base  flood.  Is  that  flood  which 
has  a  1  percent  chance  of  occurring  in 
any  given  year  (also  known  as  a  100- 
year  flood).  This  term  is  used  in  the 
National  Flood  Insurance  Program 
(NFIP)  to  indicate  the  minimum  level 
of  flooding  to  be  used  by  a  community 
in  its  floodplain  management  regula¬ 
tions. 

(b)  Base  floodplain.  An  area  subject 
to  flooding  by  the  base  flood. 

(c)  Channel  A  natural  or  artificial 
watercourse  of  perceptible  extent, 
with  a  definite  bed  and  banks  to  con¬ 
fine  and  conduct  continuously  or  peri¬ 
odically  flowing  water. 

(d)  Critical  action.  Any  activity  for 
which  even  a  slight  chance  of  flooding 
would  be  too  great. 

(e)  Facility.  Any  man  placed  item 
other  than  a  structure. 

(f)  Flood  or  flooding.  A  general  and 
temporary  condition  of  partial  or  com¬ 
plete  inundation  of  normally  dry  land 
areas  from  the  overflow  of  inland  and/ 
or  tidal  waters,  and/or  the  unusual 
and  rapid  accumulation  or  runoff  of 
surface  waters  from  any  source. 

(g)  Floodplain.  The  relatively  flat 
area  or  lowlands  ajoining  a  river, 
stream  or  other  waterbody  (ocean, 
lake,  wetland,  or  other  standing  water) 
which  has  been  or  may  be  covered  by 
floodwater.  Properly  stated,  a  refer¬ 
ence  to  floodplain  is  accompanied  by  a 
modifier  indicating  which  level  of 
flooding  will  inundate  the  referenced 
floodplain,  e.g.,  the  0.2  percent  chance 
(500-year)  floodplain. 

(h)  1  percent  chance  flood.  The  flood 
having  1  chance  in  100  of  being  ex¬ 
ceeded  in  any  1-year  period  (a  large 
flood).  The  likelihood  of  exceeding 
this  magnitude  increases  in  a  time 
period  longer  than  1  year.  For  exam¬ 
ple,  there  are  two  chances  in  three  of 
a  larger  flood  exceeding  the  1  percent 
chance  flood  in  a  100-year  period. 

(i)  Practicable.  Capable  of  being 
done  within  existing  constraints.  The 
test  of  what  is  practicable  depends 
upon  the  situation  and  includes  con¬ 
sideration  of  the  pertinent  factors, 
such  as  the  economic  needs  of  the  loan 
applicant  who  may  be  a  disaster 
victim;  the  environment,  cost,  or  tech¬ 
nology. 

(j)  Structures.  Walled  or  roofed 
buildings,  including  mobile  homes  and 
gas  or  liquid  storage  tanks  that  are 
primarily  above  ground  (as  set  by  the 
NFIP). 

(k)  Wetlands.  Those  areas  that  are 
inundated  by  surface  or  ground  water 
with  a  frequency  sufficient  to  support 


and  under  normal  circumstances  does 
or  would  support  a  prevalence  of  vege¬ 
tative  or  aquatic  life  that  requires 
saturated  or  seasonally  saturated  soil 
conditions  for  growth  and  reproduc¬ 
tion.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas  such  as  sloughs,  potholes,  wet 
meadows,  river  overflows,  mud  flats, 
and  natural  ponds  (as  defined  in  Ex¬ 
ecutive  Order  11990,  Protection  of 
Wetlands). 

§  116.32  Inapplicable  actions. 

(а)  General.  The  Administrator  has 
determined  that  certain  types  of  ac¬ 
tions  typically  do  not  create  adverse 
effects  or  incompatible  development 
on  wetlands  or  in  the  floodplain. 
Therefore  public  review  and  a  finding 
of  inapplicability  on  a  case-by-case 
basis  in  such  instances  is  not  neces¬ 
sary.  For  the  following  types  of  ac¬ 
tions  the  Administration  by  its  respon¬ 
sible  officials  to  whom  the  authority 
has  been  delegated  may  determine  on 
a  case-by-case  basis  that  the  situation 
does  not  warrant  application  of  the 
full  8-step  decision-making  process 
after  completion  of  Step  1: 

(1)  Actions  located  outside  the  base 
floodplain  and  critical  actions  located 
outside  the  500-year  floodplain  which 
do  not  directly  or  indirectly  support 
floodplain  development  and  which  do 
not  impact  on  the  base  floodplain. 

(2)  Repairs  to  damaged  Facilities. 
Repairs  to  Facilities  in  which  the  cost 
of  the  repairs,  as  determined  immedi¬ 
ately  before  the  repairs,  is  less  than 
fifty  percent  (50  percent)  of  the  fair 
market  value  of  the  Facility. 

(3)  Replacement  of  building  con¬ 
tents,  materials  and  equipment.  The 
determination  of  applicability  of  these 
procedures  to  this  action  will  be 
guided  by  the  determination  for  the 
Facility  in  which  the  materials  and 
equipment  are  located.  For  instance, 
liquid  gas  storage  Facilities  might  re¬ 
quire  the  full  determination  process 
which  non-degrading  inventory  and 
materials  would  not. 

(4)  Hazard  Mitigation  Measures.  Ac¬ 
tions  taken  by  an  applicant  to  mitigate 
natural  hazards  including  safe  land- 
use  and  construction  practices. 

(5)  Generally,  working  capital  loans 
of  any  amount  solely  for  debt  pay¬ 
ment,  carrying  accounts  receivables, 
acquisition  of  non-water  degradable 
inventory  and  equipment  as  deter¬ 
mined  under  subparagraph  (3)  of  this 
paragraph; 

(б)  All  SB  A  loan  assistance  of 
$300,000  or  less; 

§116.33  Actions  covered  by  Executive 
Orders  11988  and  11990. 

This  section  includes  actions  which 
because  of  the  potential  for  harm  to 
the  Facility  or  to  the  Floodplain  will 
generally  require  application  of  the 
full  review  and  8-step  decision-making 
process  as  set  forth  in  this  subpart. 


(a)  Construction  or  acquisition  of 
new  Facilities  under  either  Section 
7(a)  of  the  Small  Business  Act  (15 
U.S.C.  636)  or  Section  502  of  the  Small 
Business  Investment  Act  (15  U.S.C. 
696). 

(b)  Repair  and  restoration  of  dam¬ 
aged  Structures  in  which  the  cost  of 
repairs,  as  determined  immediately 
before  the  repairs,  is  equal  to  or  great¬ 
er  than  fifty  percent  (50  percent)  of 
the  market  value  of  the  structure  or, 
is  the  case  of  a  physical  disaster,  the 
pre-disaster  value  of  the  Structure. 

(c)  Replacement  of  destroyed  struc¬ 
tures. 

(d)  No  designation  of  a  Neighbor¬ 
hood  Business  Revitalization  Area  will 
be  made  within  a  1  percent  Floodplain. 

§  116.34  Policies. 

(a)  SB  A  will  ascertain  the  accuracy 
and  completeness  of  the  material  re¬ 
lating  to  compliance  with  the  Execu¬ 
tive  Orders  and  determine  whether  ( 1 ) 
there  are  feasible  alternatives  to  the 
provision  of  financial  assistance  to 
businesses  located  in  Structures  within 
the  Floodplain;  (2)  whether  Structures 
built  in  or  repaired  and  restored  as  in 
§  116.33(b)  and  (c)  herein,  are  to  be  re¬ 
paired  and  restored  in  full  compliance 
with  the  Flood  Insurance  Protection 
Act;  (3)  SB  A  will  also  discuss  with  any 
applicant  for  assistance  or  participat¬ 
ing  institution  the  economic  conse¬ 
quences  of  remaining  in  or  locating  in 
a  Floodplain  area. 

(b)  SBA  will  continue  to  require 
Flood  Insurance  as  set  forth  in  Sub¬ 
part  B  hereof  and  take  appropriate 
action  to  assure  that  applicants  are 
aware  of  their  continuing  responsibili¬ 
ty  to  maintain  such  insurance  and 
that  no  future  Federal  disaster  assist¬ 
ance  will  be  available  if  such  insurance 
is  not  maintained. 

(c)  SBA  will  identify  flood  hazards 
and  evaluate  the  potential  effects  of 
any  non-exempt  actions  it  may  be  re¬ 
quested  to  finance  in  Wetlands  or  in  a 
Floodplain  to  achieve  the  goals  and 
objectives  set  forth  by  the  two  execu¬ 
tive  orders. 

(d)  SBA  will  comply  fully  with  the 
requirements  of  the  two  executive 
orders  to  give  early  public  notice  and 
full  publicity  to  appropriate  steps  in 
the  decision-making  process  set  forth 
in  this  subpart. 

(e)  SBA  will  assure  that  its  program 
implementation  and  budget  requests 
reflect  consideration  of  flood  hazards, 
protection  of  the  Wetlands,  and  Flood- 
plain  management  in  accordance  with 
applicable  standards  and  the  WRC 
guidelines. 

(f)  SBA  will  coordinate  its  imple¬ 
mentation  of  these  two  executive 
orders  under  this  subpart  with  the  im¬ 
plementation  of  NEPA  to  achieve  the 
requirements  of  all  these  programs  in 
the  decisionmaking  process  with  mini¬ 
mum  duplication  or  conflict. 


FEDERAL  REGISTER,  VOL.  43,  NO.  101— WEDNESDAY,  MAY  24,  1978 


22300 


RULES  AND  REGULATIONS 


§  116.35  Decision-Making  Process. 

(a)  General— Individuals  responsible 
to  the  Administrator  for  executing 
this  decision-making  process  must  be 
thoroughly  familiar  with  the  two  Ex¬ 
ecutive  Orders,  the  USWRC  Guide¬ 
lines,  and  with  this  subpart.  Questions 
requiring  clarification  of  any  aspect  of 
this  Subpart  should  be  referred  to  the 
Associate  Administrator  for  Finance 
and  Investment  for  his  review  and  de¬ 
termination.  Any  delegate  is  reponsi- 
ble  to  the  Administrator  for  appropri¬ 
ate  execution  of  this  decision-making 
process  in  each  case,  involving  any 
non-exempt  action  funded  by  an  SBA 
loan  in  the  Wetlands  or  in  a  Flood- 
plain  (See  Appendix  A  for  flow  chart 
of  this  8-step  process). 

(b)  Step  1— Determine  if  a  proposed 
action  is  in  the  Base  Floodplain.  The 
first  step  in  complying  with  the  Order 
is  to  determine  whether  or  not  a  pro¬ 
posed  action  is  located  in  the  Base 
Floodplain. 

(1)  Step  l.A.  Types  of  Floodplain— V\) 
Riverine  Floodplains.  Riverine  Flood- 
plains  are  valley  areas  adjacent  to  any 
size  stream  or  river  which  can  be  cov¬ 
ered  by  floodwaters.  Flooding  in  these 
areas  results  from  excessive  rainfall, 
snowmelt,  or  a  combination  thereof.  If 
runoff  is  increased  to  the  point  that 
the  carrying  capacity  of  the  channel  is 
exceeded.  Flooding  occurs.  Flooding 
also  occurs  when  the  capacity  of  the 
stream  channel  is  reduced  by  natural 
obstructions  (ice  or  debris,  dams,  sedi¬ 
ment,  and  vegetation)  and  man-placed 
obstruction  (Structures  and  Facilities). 
Some  areas  Flood  either  from  tribu¬ 
tary  stream  overflow,  backwater  from 
a  major  stream,  or  from  both  simulta¬ 
neously. 

(ii)  Coastal  Floodplains.  Coastal 
Floodplains  border  lakes,  estuaries, 
oceans,  or  similar  bodies  of  standing 
water.  Flooding  in  these  areas  is  due 
to  landward  flows  caused  by  unusually 
high  tides,  waves  from  high  winds, 
storm  surges,  tsunamis  (large  waves  in 
the  sea  associated  with  very  strong 
earthquakes  or  other  impulsive  distur¬ 
bances),  or  by  a  combination  of  these 
causes. 

(iii)  Special  Floodplain  Areas.  Spe¬ 
cial  Floodplain  areas  encompass  sheet 
flow  or  shallow  Flooding  areas.  Wet¬ 
lands,  and  sinkholes.  Sheet  flow  occurs 
where  a  clearly  defined  channel  is 
absent  and  where  the  path  of  Flooding 
is  unpredictable  and  indeterminate.  In 
some  cases,  high  velocity  flow  may 
occur  with  sheet  flow,  as  it  does  com¬ 
monly  on  debris  cone  Floodplains  (al¬ 
luvial  fans).  These  cones  build  up  from 
eroded  geological  debris  that  is  carried 
by  mountain  streams  and  deposited 
when  the  stream  encounters  an  abrupt 
decrease  in  slope.  Other  Flood  prob¬ 
lems  are  caused  when  development 
occurs  in  areas  drained  by  sinkholes 
which  often  become  plugged. 

(2)  Step  l.B.  Limits  of  Flooding.  For 
purposes  of  the  Order,  SBA  will  be 


concerned  at  a  minimum  with  the 
Floodplain  area  which  would  be  inun¬ 
dated  by  a  Flood  having  a  one  percent 
chance  of  occurring  in  any  year— the 
so  called  ‘TOO  year  or  Base  Flood”  be¬ 
cause  the  Administrator  or  his  dele¬ 
gate  must  support  any  decision  to  con¬ 
duct,  support,  or  allow  an  action  (i.e., 
“Structure”,  “Facility”  or  “activity”) 
to  be  financially  assisted  within  this 
area.  In  addition,  such  delegation 
should  consider  the  implications  of 
the  occurrence  of  a  Flood  larger  than 
the  Base  Flood  on  the  economics  and 
safety  of  a  proposed  Floodplain  action. 
If  a  proposed  action  would  be  especial¬ 
ly  dangerous  when  exposed  to  larger 
Floods,  consideration  must  be  given  to 
the  larger  Floodplain  area.  (See  (b)(4) 
“Critical  Actions.”) 

(3)  Procedures  for  Determining  a 
Floodplain  Location.  The  following  is 
a  guide  for  obtaining  the  Floodplain 
information  needed  to  make  a  deter¬ 
mination. 

(i)  Areas  of  Predominantly  Private 
Land  Ownership.  If  a  decision  involves 
a  publicly  or  privately  owned  site 
within  an  area  of  predominantly  pri¬ 
vate  ownership,  a  map  showing  the 
Flood  hazard  areas  will  usually  be 
available  in  the  community  or  SBA 
Office  or  can  be  obtained  from  the 
Federal  Insurance  Administration 
(FIA),  HUD.  Detailed  maps  showing 
the  elevations  and  boundaries  of  the 
“100-year”  (Zones  A  and  V)  and  “500- 
year”  (Zone  B)  Floodplains  are  known 
as  “Flood  Insurance  Rate  Maps” 
(FIRM).  Many  of  the  communities 
which  have  a  FIRM  also  have  a  Flood 
Insurance  Study  Report  (FIS)  contain¬ 
ing  detailed  Flood  information.  Some 
13,000  less  detailed  maps  showing  the 
approximate  areas  of  the  base  (Zone 
A)  Floodplain  are  available  for  most  of 
the  remaining  communities.  These  are 
called  “Flood  Hazard  Boundary  Maps” 
(FHBM).  Similar  information,  some 
very  detailed,  is  also  available  from 
the  agencies  in  Appendix  B.  The 
search  for  Flood  hazard  information 
should  follow  the  sequence  below.  The 
detailed  map  (FIRM)  or  the  Flood  In¬ 
surance  Study  (FIS)  report  should  be 
consulted  first.  If  a  detailed  map 
(FIRM)  is  not  available,  obtain  an  ap¬ 
proximate  boundary  map  (FHBM) 
from  the  same  source  as  in  the  preced¬ 
ing  step.  If  the  proposed  site  is  at  or 
near  the  “100-year”  boundary,  if  data 
on  Flood  elevations  are  needed,  or  if 
the  map  does  not  delineate  the  Flood 
hazard  boundaries  in  the  vicinity  of 
the  proposed  site— seek  detailed  infor¬ 
mation  and  assistance  from  the  agen¬ 
cies  listed  in  Appendix  B.  If  an  ap¬ 
proximate  boundary  map  (FHBM)  is 
not  available  or  if  the  map  does  not 
delineate  the  Flood  hazard  boundaries 
in  the  vicinty  of  the  proposed  site- 
seek  detailed  information  and  assist¬ 
ance  from  the  agencies  listed  in  Ap¬ 
pendix  B.  If  the  agencies  listed  do  not 


have  or  know  of  detailed  information 
and  are  unable  to  assist  in  determining 
whether  or  not  the  proposed  site  is  in 
the  Base  Floodplain— report  this  fact 
to  the  nearest  SBA  office  director  and 
obtain  guidance. 

(ii)  Areas  of  Predominately  State 
Land  Holdings.  If  a  decision  involves 
an  area  or  location  within  extensive 
State  holdings,  it  is  unlikely  that  FIS 
reports  and  FIRM  or  FHBM  maps 
would  be  available.  In  this  event,  in¬ 
formation  should  be  sought  from  the 
State  land  administering  agency 
before  information  and/or  assistance 
is  sought  from  the  agencies  listed  in 
Appendix  B. 

(iii)  Actions  located  out  of  the  Base 
Floodplains  as  shown  on  either  the 
FIRM  or  FHBM  would  meet  the  mini¬ 
mum  requirements  and  no  further 
action  is  required  for  compliance  with 
the  Order,  unless  the  action  impacts 
on  the  Base  Floodplain,  indirectly  sup¬ 
ports  Floodplain  development,  or  is  a 
Critical  Action. 

(4)  Step  l.C.  As  indicated  previously, 
the  minimum  Floodplain  of  concern 
for  certain  Critical  Actions  is  the  area 
subject  to  inundation  from  a  Flood 
having  a  0.2  percent  chance  of  occur¬ 
ring  in  any  given  year  (500-Flood¬ 
plain).  This  Floodplain  includes  both 
Zones  A  and  B  as  shown  on  FIRM’S. 
Some  key  questions  in  identifying 
critical  actions  are: 

(1)  If-  flooded,  would  the  proposed 
action  create  an  added  dimension  to 
the  disaster  as  could  be  the  case  for  li¬ 
quified  natural  gas  terminals  and  Fa¬ 
cilities  producing  and  storing  highly 
volatile,  toxic,  or  water-reactive  mate¬ 
rials? 

(ii)  Given  the  Flood  warning  lead- 
time  available,  would  the  occupants  of 
buildings  such  as  hospitals,  schools, 
and  nursing  homes  be  insufficiently 
mobile  to  avoid  loss  of  life  and  injury? 

(iii)  Would  essential  and  irreplacea¬ 
ble  records,  utilities,  and/or  emergen¬ 
cy  services  be  lost  or  become  inoper¬ 
ative  if  flooded? 

(c)  Step  2— Early  Public  Review.— (1) 
General  The  objective  of  public  in¬ 
volvement  is  to  provide  sufficient  in¬ 
formation  early  enough  in  the  process 
of  making  decisions  affecting  Flood- 
plains  so  that  the  public  can  have 
impact  on  the  decision  outcome.  The 
order  includes  requirements  that  the 
public  be  provided  adequate  informa¬ 
tion,  opportunity  for  review  and  com¬ 
ment,  and  an  accounting  for  the  ratio¬ 
nale  for  proposed  actions  affecting 
Floodplains.  Approval  by  such  groups 
will  not  affect  the  financial  determina¬ 
tion  to  be  made  by  SBA. 

(2)  Procedures.  Compliance  with  the 
requirements  of  §  116.30  (c)(2)  and  (3) 
requires  that  applicants  will  have  noti¬ 
fied  local  and  State  officials  of  the 
proposed  request  for  financial  assist¬ 
ance,  and  any  requirements  for  public 
hearings  will  have  been  initiated  by 
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such  requests  for  building  permits,  li¬ 
censes,  etc.  However,  SBA  deciding  of¬ 
ficials  will  determine  on  a  case-by-case 
basis  if  there  is  a  need  for  further  pub¬ 
licity  and  public  hearing  and  arrange 
for  such  additional  dissemination  of 
information,  hearings,  or  written  com¬ 
ments  as  are  appropriate  and  neces¬ 
sary  to  comply  with  the  intent  and 
spirit  of  these  Executive  Orders  and 
implementing  regulations.  Such  deter¬ 
mination  must  recognize  SBA’s  re¬ 
sponsibility  to  reach  as  broad  an  audi¬ 
ence  as  possible  and  provide  for  public 
input  before  alternative  actions  have 
been  precluded.  If  there  is  a  reason¬ 
able  likelihood  that  a  plan  or  proposed 
action  or  its  alternatives  will  impact 
on  a  Floodplain,  then  it  should  be  an¬ 
nounced  as  early  as  that  is  known,  and 
not  delayed  until  much  more  detailed 
information  is  developed.  Public  notice 
must  precede  major  site  identification 
and  analysis  so  the  public  can  have  an 
input  early  in  the  decision-making 
process  of  preliminary  site  screening 
and  selection.  If  not,  public  choice  op¬ 
tions  may  be  foreclosed,  or  decisions 
will  not  be  based  on  similarly  detailed 
information  bases.  It  is  recognized,  be¬ 
cause  of  the  type  of  financial  assist¬ 
ance  available  from  SBA  and  the  limit¬ 
ed  effect  of  such  assistance  which  is 
authorized  only  to  individual  business¬ 
es  or  homeowners  in  disaster  areas, 
that  public  involvement  will  be  mini¬ 
mal.  It  is  the  intention  of  this  provi¬ 
sion  for  public  involvement  to  empha¬ 
size  SBA’s  commitment  to  and  desire 
to  comply  with  the  spirit  and  letter  of 
the  Executive  Orders.  It  should  also 
be  noted  that  no  SBA  actions  are  sub¬ 
ject  to  OMB  Circular  A  95  procedures 
which  is  a  recognition  of  the  minor 
impact  of  SBA  actions. 

(d)  Step  3— Identify  and  Evaluate 
Practicable  Alternatives  to  Locating 
in  the  Base  Floodplain.  Having  deter¬ 
mined  that  a  proposed  action  is  locat¬ 
ed  in  the  Base  Floodplain,  the  desig¬ 
nated  official  is  required  to  identify 
and  evaluate  practicable  alternatives 
to  locating  in  the  Base  Floodplain.  Al¬ 
ternatives  to  be  evaluated  include:  car¬ 
rying  out  the  proposed  action  at  a  lo¬ 
cation  outside  the  Base  Floodplain  (al¬ 
ternative  sites):  other  means  which  ac¬ 
complish  the  same  purpose  as  the  pro¬ 
posed  action  (alternative  actions)  and 
no  action. 

(1)  Step  3. A.  Alternative  Sites.  Alter¬ 
native  sites  must  be  identified  and  the 
practicability  of  such  sites  evaluated. 
If  a  practical  site  exists  outside  the 
Base  Floodplain,  the  proposed  action 
must  not  be  located  in  the  Base  r  lood- 
plain.  Whenever  a  Floodplain  site  is 
the  only  practical  alternative,  the  SBA 
analysis  leading  to  this  conclusion 
should  be  fully  documented.  In  deter¬ 
mining  the  practicability  of  a  non- 
Floodplain  site,  the  general  concepts 
of  site  feasibility  apply.  At  a  minimum 
site  practicability  shall  be  addressed  in 
the  light  of  the  following: 


(1)  Natural  (topography,  habitat, 
hazards,  etc.); 

(ii)  Social  (aesthetics,  historic  and 
cultural  values,  land  use  patterns, 
etc.); 

(iii)  Economic  (cost  of  space,  con¬ 
struction,  services,  relocation,  and  the 
needs  of  the  applicant,  who  may  be  a 
disaster  victim);  and  legal  (deeds, 
leases,  etc.). 

(2)  Step  3.B.  Alternative  Actions.  Al¬ 
ternative  actions  must  be  considered 
before  a  decision  is  made  to  carry  out 
an  action  in  the  Base  Floodplain. 
These  are  actions  which  substitute  for 
the  proposed  action  in  that  they  com¬ 
prise  new  solutions  or  approaches 
which  serve  the  same  function  or  pur¬ 
pose  as  that  proposed,  but  which  have 
less  potential  for  harm. 

(3)  Step  3.C.  No  Action.  No  action  is 
also  an  alternative,  and  assessment  of 
this  course  is  required.  The  alternative 
of  no  action  probably  cannot  be  fully 
evaluated  until  a  determination  has 
been  made  in  Step  4  of  the  harm  to  or 
within  the  Floodplain  resulting  from 
the  proposed  action. 

(e)  Step  4— Identify  Impacts  of  the 
Proposed  Action.  If  the  designated  of¬ 
ficial  has  determined  that  the  only 
practicable  alternative  is  locating  in 
the  Base  Floodplain,  the  impacts  of 
the  proposed  action  must  be  identi¬ 
fied.  Similarily,  where  actions  pro¬ 
posed  to  be  located  out  of  the  Flood- 
plain  will  affect  the  Base  Floodplain, 
impacts  resulting  from  these  actions 
must  be  identified.  Since  the  Order  is 
based  primarily  on  NEPA,  SBA  can 
draw  upon  the  impact  identification 
and  assessment  experience  and  guid¬ 
ance  which  it  has  developed  in  its  im¬ 
plementation  of  NEPA.  The  concepts 
of  impact  assessment  applicable  to 
both  NEPA  and  the  Order  are  identi¬ 
cal,  with  the  Order’s  focus  being  nar¬ 
rower.  The  following  discussion  ad¬ 
dresses  general  concepts  of  impact 
identification  and  assessment  (Step 
4. A),  and  the  two  areas  of  concern 
which  are  impacted  as  a  result  of  the 
occupancy  and  modification  of  Flood- 
plains;  lives  and  property  (Step  4.B), 
and  Floodplain  values  (Step  4.0. 

(1)  Step  4. A.  General  Concepts.  In 
his  review  of  a  proposed  action  that  is 
not  exempt,  the  designated  official 
shall  specifically  consider  and  docu¬ 
ment: 

(1)  Impacts  associated  with  modifica¬ 
tion  of  Wetlands  or  Floodplains  re¬ 
gardless  of  its  location;  (ii)  additional 
impacts  which  may  occur  when  certain 
types  of  actions  may  support  subse¬ 
quent  actions  which  have  additional 
impacts  of  their  own;  (iii)  adverse  im¬ 
pacts  of  the  proposed  action  on  lives 
and  property  and  on  natural  and  bene¬ 
ficial  Floodplain  or  Wetland  values; 

(iv)  the  three  basic  types  of  impacts 
discussed  in  the  following  paragraphs. 

(2)  Step  4.A.I.  Direct  and  Indirect 
Support  of  Floodplain  or  Wetland  De¬ 


velopment.  An  action  supports  Flood- 
plain  development  if  it  encourages, 
allows,  serves,  or  otherwise  facilitates 
additional  Floodplain  development. 
The  designated  official  may  consider 
whether  or  not  proposed  repair  or  re¬ 
storative  work  has  the  effect  of  main¬ 
taining  the  status  that  existed  prior  to 
a  major  disaster  in  evaluating  its  im¬ 
pacts.  Direct  support  results  from  ac¬ 
tions  located  in  Wetlands  or  on  the 
Floodplain,  while  indirect  support  re¬ 
sults  from  those  outside.  All  such  im¬ 
pacts  shall  be  evaluated. 

(3)  Step  4.A.2.  Types  of  Impacts.  The 
three  basic  types  of  impacts  which 
must  be  addressed  are: 

(i)  Positive  and  negative  impacts: 
both  must  be  identified,  even  though 
the  focus  of  impact  identification  and 
assessment  is  on  negative  or  adverse 
impacts.  This  is  necessary  in  order  to 
identify  the  full  range  of  impacts 
against  which  to  weigh  the  practicabil¬ 
ity  of  a  proposed  action.  In  addition,  it 
must  be  recognized  that  impacts 
which  are  beneficial  to  some,  may  be 
harmful  to  others. 

(ii)  Concentrated  and  dispersed  im¬ 
pacts:  Both  may  result  from  any 
action.  The  impact  is  concentrated  if  it 
occurs  at  or  near  the  site  of  the  action 
and  is  dispersed  if  it  occurs  at  a  site 
remote  from  the  action. 

(iii)  Short  and  long-term  impacts. 
Both  must  be  analyzed  in  order  to 
evaluate  the  total  impact  of  an  action. 
Short-term  impacts  are  temporary 
changes  occurring  during  or  immedi¬ 
ately  following  an  action  and  usually 
persist  for  a  short  while.  Long-term 
impacts  occur  during  or  after  an 
action  and  may  take  the  form  of  de¬ 
layed  changes  or  changes  resulting 
from  the  cumulative  effects  of  many 
individual  actions.  Long-term  impacts 
may  persist  for  a  considerable  time 
and  may  continue  indefinitely. 

(4)  Step  4.A.3.  Sources  of  Impacts. 
Regardless  of  the  source  of  impacts, 
the  designated  official  is  required  to 
identify  the  types  of  impacts  discussed 
above  which  arise  from  proposed  ac¬ 
tions  when  these  impacts  affect  the 
Floodplain.  Thus,  this  requirement  ap¬ 
plies  to  actions  proposed  both  in  and 
out  of  the  Base  Floodplain  (or  the  500- 
year  Floodplain  where  a  Critical 
Action  is  proposed).  The  location  of 
the  action  causing  the  impact  deter¬ 
mines  which  of  the  requirements  of 
the  Order  must  be  met.  For  actions 
proposed  in  the  Base  Floodplain  (or 
the  500-year  Floodplain  where  a  Criti¬ 
cal  Action  is  proposed),  all  of  the  re¬ 
quirements  of  the  Order  must  be  met. 
For  actions,  proposed  out  of  the  Base 
Floodplain,  however,  the  Order  does 
not  require  that  the  public  notice  and 
findings  discussed  in  Steps  2  and  7  be 
prepared.  Similarily,  since  in  these 
cases  the  action  causing  the  impacts  in 
the  Base  Floodplain  is  located  outside 
of  it,  the  practicability  test  (Step  3)  is 
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not  required.  As  a  minimum,  however, 
»  the  designated  official  must  identify 
these  impacts  and  minimize  ensuing 
harm  to  or  within  the  Floodplain 
which  would  result  if  the  action  is 
taken  as  proposed.  Because  there  is  no 
requirement  for  public  notice  or  the 
practicability  test,  the  minimization 
responsibility  (Step  5)  takes  on  added 
significance.  The  designated  official 
shall  apply  the  public  notice  proce¬ 
dures  and  alternate  site  and  action 
evaluation  to  actions  proposed  out  of 
the  Floodplain  which  will  result  in  im¬ 
pacts  to  Floodplain. 

(5)  Step  4  B.  Lives  and  Property. 
After  determining  that  a  proposed 
action  is  in  the  Base  Floodplain,  the 
risk  to  lives  and  property  involved  in 
using  that  site  must  be  determined. 
This  requires  an  understanding  of  the 
magnitude  and  consequences  of  Flood¬ 
ing  that  can  be  expected. 

(6)  Step  4.B.I.  Nature  of  Hazard  and 
Risk.  Two  basic  types  of  Floods  are 
used  in  determining  flood  hazards: 

(i)  Historic  Floods.  Often  these  can 
be  the  basis  for  deciding  whether  a 
proposed  site  is  in  a  hazardous  area. 
However,  the  fact  that  a  certain  level 
of  Flooding  has  been  observed  indi¬ 
cates  little  about  how  Floods  are  likely 
to  occur  in  the  future.  Even  where  rec¬ 
ords  extend  over  a  long  period  of  time, 
the  highest  observed  Flood  must  not 
be  used  as  the  only  guide  for  decision¬ 
making.  With  very  few  exceptions, 
Flooding  at  any  site  can  be  expected 
to  reach  higher  levels  than  those  pre¬ 
viously  recorded  because  larger 
storms,  urbanization.  Floodplain  en¬ 
croachment,  or  other  factors  affect 
Flooding. 

(ii)  Probability  Flood.  These  are  sta¬ 
tistically  derived  Floods.  The  one  per¬ 
cent  chance  (100-year  or  Base)  Flood 
is  the  term  which  describes  the  magni¬ 
tude  of  Flooding,  used  by  FIA  as  the 
minimum  acceptable  level  to  which  a 
community  must  regulate  the  Flood- 
plain  in  order  to  qualify  for  the  Na¬ 
tional  Flood  Insurance  Program. 

(7)  Step  4.B.2.  High  Hazard  Areas. 
High  hazard  areas  are  those  portions 
of  riverine  and  coastal  Floodplains 
nearest  the  source  of  Flooding.  These 
are  the  frequently  flooded  areas  that 
become  areas  of  major  flood  dynamics 
during  large  Floods.  Here  Flood 
waters  exert  their  maximum  pres¬ 
sures.  erosion  is  greatly  accelerated 
and  loss  potential  is  increased.  Addi¬ 
tionally,  these  are  the  areas  of  coastal 
and  riverine  Flood-plains  within  which 
many  of  the  most  critical  Floodplain 
values  are  concentrated.  In  riverine 
situations,  the  high  hazard  area  is 
that  portion  of  the  Floodplain  where 
impedence  to  flood  flow  resulting  from 
man’s  occupancy  can  increase  Flood 
heights  and  consequently  the  area 
subject  to  Flooding.  In  coastal  Flood- 
plains  the  high  hazard  area  is  usually 
confined  to  the  beach  area  in  front  of 


high  bluffs  or  the  crest  of  primary  or 
foredunes,  where  wave  impact  is  the 
most  significant  inducing  factor.  In 
light  of  the  high  loss  potential  and  the 
likelihood  of  significant  adverse  ef¬ 
fects  to  Floodplain  values  associated 
with  the  conduct,  support  or 
allowance  of  actions  in  these  portions, 
the  designated  official  must  rigorously 
apply  the  Order’s  charge  to  avoid 
these  areas. 

(8)  Step  4.B.3.  Evaluation  of  Flood 
Hazard.  In  preparing  the  Damage 
Survey  Report  for  a  proposed  action 
in  the  Wetlands  or  in  the  Floodplain, 
the  designated  official  shall  make  a 
determination  in  the  field  whether  the 
8-step  decision  making  process  may  be 
involved  and  shall  record  his  determi¬ 
nation  on  the  Damage  Survey  Report. 
If  his  determination  is  affirmative,  he 
shall  clearly  identify  and  describe  the 
hazard  involved  and  shall  answer  the 
following  questions: 

<i) — Is  the  proposed  action  to  be  lo¬ 
cated  in  the  floodway  portion  of  the 
riverine  Floodplain,  or  the  coastal 
high  hazard  area? 

(ii) — Is  the  proposed  action  in  a 
flood-fringe  area  such  as  the  flood- 
fringe  portion  of  a  riverine  Floodplain 
or  the  backwater  areas  of  a  coastal 
Floodplain? 

(iii)  — Is  the  flood  hazard  aggravated 
by  the  presence  of,  or  potential  for, 
destructive  velocity  flows.  Flood-relat¬ 
ed  erosion,  subsidence  or  sinkholes,  or 
other  special  problems? 

<iv) — Is  there  a  combination  of  Flood 
sources  present  which  may  Flood  si¬ 
multaneously  in  the  area  (e.g.,  river 
and  ocean)? 

(9)  Step  4.C.  Natural  and  Beneficial 
Floodplain  Values.  Water  and  the  ad¬ 
jacent  Floodplain  exist  in  nature  in  a 
state  of  dynamic  equilibrium.  If  one 
part  of  a  coastal  or  riverine  system  is 
disturbed,  the  entire  system  usually 
readjusts  toward  a  new  equilibrium. 
Thus,  Floodplain  actions  must  be 
viewed  with  caution  and  a  careful  as¬ 
sessment  made  of  their  impact  on  nat¬ 
ural  and  beneficial  Floodplain  values. 
Floodplains  in  their  natural  or  rela¬ 
tively  undisturbed  state  serve  water 
resource  values  (natural  moderation  of 
Floods,  water  quality  maintenance, 
and  groundwater  recharge),  living  re¬ 
source  values  (fish,  wildlife,  and  plant 
resources),  cultural  resources  values 
(open  space,  natural  beauty,  scientific 
study,  outdoor  education,  and  recrea¬ 
tion),  and  cultivated  resource  values 
(agriculture,  aquaculture,  and  forest¬ 
ry). 

(f)  Step  5— Minimize,  Restore,  Pre¬ 
serve.—  (1)  General.  The  requirements 
of  the  Order  to  minimize,  restore,  and 
preserve,  apply  if  a  proposed  action 
will  result  in  harm  to  or  within  the 
Floodplain.  The  term  “harm,”  as  used 
in  the  context  of  the  Order,  applies  to 
both  lives  and  property  (Step  4.B.), 
and  natural  and  beneficial  Floodplain 


values  (Step  4.C.).  The  concept  of 
minimization  (Step  5. A.),  applies  to 
harm.  The  concept  of  restoration  and 
preservation  (Step  5. A.)  applies  only  to 
Floodplain  values.  Step  5.C.  discuss 
some  mechanisms  which  may  be  ap¬ 
plied  to  achieve  these  three  require¬ 
ments. 

(2)  Step  5. A.  Minimize.  Minimize  is  a 
demanding  standard  and  requires  that 
harm  be  reduced  to  the  smallest  possi¬ 
ble  degree.  FYom  the  standpoint  of 
lives  and  property,  potential  harm  to 
or  within  the  Floodplain  must  be  re¬ 
duced  to  the  smallest  possible  amount 
or  degree.  The  goal  is  to  avoid  increas¬ 
ing  the  Flood  loss  potential  associated 
with  the  level  of  the  Base  Flood  prior 
to  the  proposed  action.  Where  a  Criti¬ 
cal  Action  is  proposed  (see  Step  2.C.) 
the  goal  is  associated  with  higher 
levels  of  Flooding.  The  Order’s  re¬ 
quirement  to  minimize  potential  harm 
applies  to  (i)  the  investment  at  risk,  or 
the  Flood  loss  potential  of  the  action 
itself,  (ii)  the  impact  the  action  may 
have  on  others,  and  (iii)  the  impact 
the  action  may  have  on  Floodplain 
values.  In  his  review  and  findings  the 
designated  official  shall  specify  how 
actions  will  be  designed  and  modified 
to  minimize  harm  to  or  within  the 
Floodplain. 

(3)  Step  5.B.  Restore  and  Preserve.  In 
the  context  of  this  Order,  “restore”  fo¬ 
cuses  upon  conditions  existing  as  a 
result  of  prior  actions,  while  “pre¬ 
serve”  focuses  upon  the  impacts  of  a 
proposed  action.  Restore  means  to 
reestablish  a  setting  or  environment  in 
which  the  natural  and  beneficial 
Floodplain  values  can  again  operate. 
Where  Floodplain  values  have  been 
degraded  by  past  actions,  the  designat¬ 
ed  official  must  identify,  evaluate,  and 
implement  measures  to  restore  the 
values  diminished  or  lost.  Preserve 
means  to  prevent  modification  to  the 
natural  Flood-plain  environment,  or  to 
maintain  it  as  closely  as  possible  to  its 
natural  state.  If  an  action  will  result  in 
harm  to  or  within  the  Floodplain,  the 
designated  official  must  design  or 
modify  the  action  to  assure  that  it  will 
be  carried  out  in  a  manner  which  pre¬ 
serves  as  much  of  the  natural  and 
beneficial  Floodplain  values  as  is  possi¬ 
ble. 

(4)  Step  5.C.  Methods  of  Minimize, 
Restore  and  Preserve.  A  wide  range  of 
methods  have  been  developed  over¬ 
time  to  minimize  harm  to  lives  and 
property  from  Flood  hazards.  In  the 
recent  past,  other  methods  directed 
toward  minimizing  harm  to  natural 
and  beneficial  environmental  values, 
including  those  associated  with  the 
Floodplain,  have  also  been  developed. 
The  technology  and  methodologies  for 
achieving  restoration  and  preservation 
are  not  as  well  documented  nor  under¬ 
stood,  but  currently  are  receiving  in¬ 
creasing  attention.  The  tools  and  ap¬ 
proaches,  w'hich  are  directed  toward 
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attaining  these  three  goals  of  the 
Order,  should  be  considered  and  ap¬ 
plied  at  all  stages  of  a  proposed  action, 
as  appropriate,  e.g.,  during  the  plan¬ 
ning,  design,  construction,  operation 
and  maintenance  of  a  proposed  proj¬ 
ect. 

(g)  Step  6— Reevaluate  Alterna¬ 
tives.—  (1)  General.  Having  identified 
the  impacts  the  proposed  action  would 
have  on  the  Floodplain  (Step  4),  meth¬ 
ods  to  minimize  these  impacts,  and  op¬ 
portunities  to  restore  and  preserve 
Floodplain  values  (Step  5);  the  pro¬ 
posed  action  should  now  be  reevaluat¬ 
ed.  For  proposed  actions  in  the  Base 
Floodplain,  the  reevaluation  should 
consider  if  the  action  is  still  feasible  at 
this  site.  If  not,  consider  limiting  the 
action  to  make  non-Floodplain  sites 
practicable.  If  neither  is  acceptable, 
the  alternative  is  no  action.  If  the  pro¬ 
posed  action  is  outside  the  Base  Flood- 
plain  but  has  impacts  which  cannot  be 
minimized  (Step  5),  consider  whether 
the  action  can  be  modified  or  relo¬ 
cated  to  eliminate  or  reduce  the  iden¬ 
tified  impacts,  or  if  the  no  action  alter¬ 
native  should  be  chosen.  The  reevalua¬ 
tion  should  also  include  a  provision  for 
comparison  of  the  relative  adverse  im¬ 
pacts  associated  with  the  proposed 
action  located  in  and  out  of  the  Flood- 
plain.  The  comparison  should  empha¬ 
size  Floodplain  values.  However,  a  site 
out  of  the  Floodplain  should  not  be 
chosen  if  the  overall  harm  is  signifi¬ 
cantly  greater  than  that  associated 
with  the  Floodplain  site. 

(2)  Step  6. A  Location  in  the  Base 
Floodplain.  In  determining  whether 
the  proposed  action  will  be  located  in 
the  Base  Floodplain,  the  designated 
official  must  ascertain  that  the  Flood- 
plain  site  is  the  only  practicable  alter¬ 
native.  Further,  the  importance  of  the 
location  must  clearly  outweigh  the  re¬ 
quirements  of  the  Order  to: 

(i) — Avoid  direct  or  indirect  support 
of  floodplain  development  wherever 
there  is  a  practicable  alternative; 

(ii)  — Reduce  the  risk  of  flood  loss; 

(iii)  — Minimize  the  impact  of  floods 
on  human  safety,  health  and  welfare; 
and 

(iv)  — Restore  and  preserve  the  natu¬ 
ral  and  beneficial  Floodplain  values. 

(3)  Step  6.B  Limit  Action.  If  an 
action  proposed  to  be  located  in  the 
Floodplain  cannot  satisfy  the  four  re¬ 
quirements  in  Step  6.A.,  consider  re¬ 
ducing  the  criteria  for  the  proposed 
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action.  This  would  lower  the  threshold 
for  what  constitutes  a  practicable  al¬ 
ternative.  New  alternative  actions  and 
sites  couid  then  be  identified  and  pre¬ 
viously  rejected  ones  reevaluated  for 
practicability  based  on  scaled-down  ex¬ 
pectations. 

(4)  Step  6.C.  No  Action.  If  neither  of 
the  above  courses  of  action  are  feasi¬ 
ble,  reevaluate  the  no  action  alterna¬ 
tive. 

(h)  Step  7— Findings  and  Public  Ex¬ 
planation.—  (1)  General.  If  reevalua¬ 
tion  results  in  the  determination  that 
there  is  no  practicable  alternative  to 
locating  in  or  impacting  the  Flood- 
plain,  a  statement  of  findings  and 
public  explanation  must  be  provided 
for  the  proposed  action.  The  SBA 
Public  Statement  of  Findings  and  Ex¬ 
planation  should  explain  how  any  tra¬ 
deoff  analysis  was  conducted  by  the 
agency  in  making  its  findings.  Some 
existing  Regional  public  notice  proce¬ 
dures  may  already  satisfy  part  of  the 
requirements  of  the  Order.  However, 
procedures  must  incorporate  the  de¬ 
velopment  and  issuance  of  a  written 
statement  of  findings  and  public  ex¬ 
planation  which  includes: 

(i) — A  description  of  why  the  pro¬ 
posed  action  must  be  located  in  the 
Floodplain; 

(ii) — A  description  of  all  significant 
facts  considered  in  making  the  deter¬ 
mination  including  alternative  sites 
and  actions; 

(iii) — A  statement  indicating  wheth¬ 
er  the  actions  conform  to  applicable 
State  or  local  Floodplain  protection 
standards; 

(2)  In  addition,  and  in  keeping  with 
the  concept  of  the  overall  public  in¬ 
volvement  process  discussed  in  Step  2, 
the  following  items  should  be  included 
in  the  statement  of  findings  and 
public  explanation: 

(i) — A  statement,  if  appropriate,  indi¬ 
cating  why  the  NFIP  criteria  are  de¬ 
monstrably  inappropriate  for  the  pro¬ 
posed  action  (for  instance,  marinas, 
piers,  docks,  etc.  must  be  at  the  water 
level); 

(ii) — A  provision  for  publication  in 
the  Federal  Register  or  other  appro¬ 
priate  vehicle; 

(iii) — A  provision  for  a  brief  com¬ 
ment  period  prior  to  agency  action  (15 
to  30  days); 

(iv) — A  description  of  how  the  activi¬ 
ty  will  be  designed  or  modified  to 
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minimize  harm  to  or  within  the  Flood- 
plain. 

(v) — A  statement  indicating  how  the 
action  affects  natural  or  beneficial 
Floodplain  values; 

(vi) — A  statement  listing  other  in¬ 
volved  agencies  and  individuals. 

(3)  Step  7. A.  The  Administrator  must 
develop  procedures  to  provide  for  simi¬ 
lar  notice  and  explanation  of  why  a 
proposed  action  is  to  be  located  in  a 
Floodplain. 

(4)  Step  7.B.  Actions  Subject  to 
NEPA.  For  actions  subject  to  NEPA 
which  take  place  in  the  Base  Flood- 
plain,  the  public  review  requirements 
discussed  above  should  include  the 
nine  items  listed  in  the  introduction  to 
this  step.  Section  2(a)(4)  of  the  Order 
requires  the  same  public  notice  proce¬ 
dures  for  Federal  actions  in  the  Flood- 
plain  even  though  impacts  are  not  sig¬ 
nificant  enough  to  require  the  prepa¬ 
ration  of  any  environmental  impact 
statement  (EIS)  under  Section 
102(2)(C)  of  NEPA  (Pub.  L.  91-190). 
Under  NEPA  procedures,  a  final  EIS  is 
circulated  for  public  and  interagency 
review  and  comment.  A  minimum  of 
30  days  is  required  to  allow  a  review 
and  to  receive  responses  from  the 
public  and  governmental  agencies. 
These  comments  must  then  be  consid¬ 
ered.  The  findings  must  be  made  in 
conjunction  with  a  fmal  SBA  decision, 
and  the  formal  statement  of  findings 
required  by  the  Order  must  be  issued 
prior  to  initiating  the  proposed  action. 
A  final  EIS  should  explain,  if  appro¬ 
priate,  why  the  responsible  official  has 
recommended  or  why  SBA  might  sup¬ 
port  an  action  located  in  a  Floodplain. 

(5)  Step  7.C.  All  Actions  Located  in 
the  Base  Floodplain.  A  statement  of 
findings  (including  the  explanatory  in¬ 
formation  discussed  in  7. A.)  must  be 
issued  by  the  Administrator  in  compli¬ 
ance  with  Section  2(a)(2)  of  the  Order. 
This  applies  to  all  proposed  actions  lo¬ 
cated  within  or  impacting  on  the 
Floodplain,  including  proposed  actions 
whose  impacts  are  not  significant 
enough  or  are  not  otherwise  required 
to  complete  and  EIS. 

(i)  Step  8— Implement  Action.  With 
the  conslusion  of  the  decisionmaking 
process  described  in  Steps  1-7,  the  pro¬ 
posed  action  can  be  implemented. 
However,  there  is  a  continuing  respon¬ 
sibility  for  insuring  that  the  action  is 
carried  out  in  compliance  with  the 
Order. 
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APPENDIX  A 


DECISION-MAKING  PROCESS  FOR  E.O.  11988 


*  FOR  CRITICAL  ACTIONS  SUBSTITUTE  "500  YEAR"  FOR  "BASE". 
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SOURCES  OF  FLOODPLAIN  INFORMATION  AND  TECHNICAL  ASSISTANCE  SERVICES 
FOR  DETERMINING  WHETHER  A  LOCATION  IS  IN  A  FLOODPLAIN 


Agency* 


Floodplain  Maps 
And  Profiles 


Riverine  Coastal 


Technical  « 
Assistance  Services 


Department  oc  Agriculture:  Soil  Conser¬ 
vation  Service . 

Department  of  the  Army:  Corps  of 

Engineers . 

Department  of  Commerce:  National  Oceanic 

Atmospheric  Administration . 

Department  of  Housing  and  Urban  Develop¬ 
ment:  Federal  Housing  Administration.. 

Federal  Insurance  Administration . 

Department  of  the  Interior:  Geological.. 

Survey . 

bureau  of  Land  Management . 

Bureau  of  Reclamation . 

Tennessee  Valley  Authority . 

Delaware  River  Basin  Commission . 

Susquehanna  River  Basin  Commission . 

States . . . 


o  g  e 

0  0  0 

.  0  .  0 

.  .  6 

0  0  0 

ooo 
G  O'  .... 

0  .  0 

0  .  0 

0  0  9 

0  .  0 


Varies  from  State  to  State. 


*See  Appendix  A,  WRC  Guidelines,  for  detailed  description. 


A.  Vernon  Weaver, 

Administrator. 


Dated:  May  19, 1978. 


[FR  Doc.  78-14502  Filed  5-23-78;  8:45  am] 
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PROPOSED  RULES 


[3710-92] 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the  Army 
[33  CFR  Part  239] 

WATER  RESOURCES  POLICIES  AND 
AUTHORITIES 

Implementation  of  Executive  Order  11988  on 
Floodplain  Management 

AGENCY:  U.S.  Army  Corps  of  Engi¬ 
neers. 

ACTION:  Proposed  regulation. 

SUMMARY:  This  proposed  regulation 
prescribes  policies  to  be  used  by  the 
Corps  of  Engineers  in  implementing 
Executive  Order  11988,  Floodplain 
Management  as  it  pertains  to  the  plan¬ 
ning,  design  and  construction  of  civil 
works  projects,  and  to  the  activities 
under  the  operation  and  maintenance 
and  the  regulatory  programs  of  the 
Corps. 

DATE:  Comments  must  be  received  by 
June  24,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Maurice  B.  Jackson,  202-693- 
6807,  or  write:  Office  of  the  Chief  of 
Engineers,  Forrestal  Building,  Wash¬ 
ington,  D.C.  20314,  Attn:  DAEN- 
CWR-R. 

Dated:  May  19,  1978. 

C.  A.  Selleck,  Jr., 
Colonel,  Corps  of  Engineers, 
Executive  Director  of  Civil  Works. 

PART  239— WATER  RESOURCES  POLICIES  AND 
AUTHORITIES:  IMPLEMENTATION  OF  EXECU¬ 
TIVE  ORDER  11988  ON  FLOOD  PLAIN  MAN¬ 
AGEMENT 

Sec. 

239.1  Purpose. 

239.2  Applicability. 

239.3  References. 

239.4  Definitions. 

239.5  Background. 

239.6  The  objective  of  the  order. 

239.7  General  policy 

239.8  General  procedures. 

239.9  Assessment  of  impacts. 

239.10  Minimize. 

239.11  Restore  and  preserve. 

239.12  Regulatory. 

239.13  Reporting  requirements  and  public 
involvement. 

239.14  Application  of  EO  to  Civil  Works 
program. 

Authority:  E.O.  11988,  43  FR  6030,  Feb¬ 
ruary  10, 1978. 

§  239.1  Purpose. 

The  purpose  of  this  regulation  is  to 
provide  policy  and  guidance  for  Corps 
of  Engineers  implementation  of  Ex¬ 
ecutive  Order  11988,  Floodplain  Man¬ 
agement,  as  it  pertains  to  the  plan¬ 
ning,  design  and  construction  of  Civil 
Works  projects,  and  to  the  activities 
under  the  operation  and  maintenance 
and  the  regulatory  programs  of  the 
Corps. 


§  239.2  Applicability. 

This  regulation  is  applicable  to  all 
OCE  elements  and  all  field  operating 
agencies  having  Civil  Works  responsi¬ 
bilities. 

§  239.3  References. 

(a)  Executive  Order  11988,  Flood- 
plain  Management,  May  24,  1977. 

(b)  Water  Resources  Council,  Flood- 
plain  Management  Guidelines  for  Im¬ 
plementing  E.O.  11988,  February  10, 
1978  (43  FR  6030). 

(c)  Water  Resources  Council,  A  Uni¬ 
fied  National  Program  for  Flood  Plain 
Management,  July  1976. 

(d)  33  CFR  Parts  320  through  329 
(42  FR  37121-37164,  July  19,  1977). 

(e)  ER  1105-210. 

(f)  ER  1105-2-230. 

(g)  ER  1105-2-240. 

(h)  ER  1105-2-250. 

(i)  ER  1105-2-351. 

(j)  ER  1105-2-502. 

(k)  ER  1105-2-800. 

(l)  ER  1105-2-811 

(m)  ER  1120-2-117 

(n)  ER  1165-2-500 

§  239.4  Definitions. 

(a)  “Action”  is  any  Federal  activity 
including  (1)  acquiring,  managing,  and 
disposing  of  Federal  lands  and  facili¬ 
ties:  (2)  providing  federally  undertak¬ 
en,  financed,  or  assisted  construction 
and  improvements:  and  (3)  conducting 
Federal  activities  and  programs  affect¬ 
ing  land  use,  including  but  not  limited 
to  water  and  related  land  resources 
planning,  regulating,  and  licensing  ac¬ 
tivities. 

(b)  “Base  Floodplain”  is  the  one  per¬ 
cent  chance  floodplain. 

(c)  “Minimize”  is  to  reduce  to  the 
smallest  possible  amount  or  degree. 

(d)  “Practicable”  is  capable  of  being 
done  within  existing  constraints.  The 
test  of  what  is  practicable  depends 
upon  the  situation  and  includes  con¬ 
sideration  of  the  pertinent  factors, 
such  as  environment,  cost  or  technol¬ 
ogy. 

(e)  “Preserve”  is  to  prevent  modifica¬ 
tion  to  the  natural  floodplain  environ¬ 
ment  or  to  maintain  it  as  closely  as 
possible  to  its  natural  state. 

(f)  “Restore”  is  to  re-establish  a  set¬ 
ting  or  environment  in  which  the  nat¬ 
ural  functions  of  the  floodplain  car 
again  operate. 

§  239.5  Background. 

Executive  Order  11988,  Floodplain 
Management,  signed  May  24,  1977,  re¬ 
voked  and  replaced  Executive  Order 
11296  Issued  August  10,  1966.  The  new 
Order  is  based  in  part  on  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  adds  new  prominence  to 
the  environmental  aspects  of  flood- 
plains  that  were  not  present  in  Execu¬ 
tive  Order  11296.  Federal  agencies  are 
required,  during  the  decisionmaking 
process,  to  recognize  significant  public 


values  of  floodplains  and  to  consider 
the  public  benefits  that  will  be  derived 
from  the  restoration  and  preservation 
of  floodplains.  The  new  Order  requires 
agencies  to  amend  their  existing  pro¬ 
cedures  and  regulations  within  one 
year  in  consultation  with  the  Water 
Resources  Council  (WRC),  Federal  In¬ 
surance  Administration  (FIA)  and  the 
Council  on  Environmental  Quality 
(CEQ).  In  this  regard,  a  task  force  was 
formed  under  the  leadership  of  WRC 
for  the  purpose  of  developing  broad 
guidance  on  the  interpretation  of  the 
Order  to  assist  Federal  agencies  in  de¬ 
veloping  their  procedures  and  regula¬ 
tions.  The  efforts  of  the  task  force  re¬ 
sulted  in  the  publication  of  the  Flood- 
plain  Management  Guidelines  for  Im¬ 
plementing  EO  11988  in  the  Federal 
Register  on  February  10,  1978,  (43  FR 
6030)  (Reference  3b).  The  guidelines 
provide  an  explanation  of  key  terms  in 
the  Order,  floodplain  management 
concepts,  and  procedures  necessary  to 
comply  with  the  EO.  The  Order  re¬ 
quires  that  agency  procedures  incorpo¬ 
rate  the  conceptual  framework  of 
floddplain  management  as  set  out  in 
the  “Unified  National  Program  for 
Flood  Plain  Management.”  (Reference 
3c).  The  Unified  Program  has  as  a  goal 
sound  floodplain  management  that 
embodied  the  “wise  use,  conservation, 
development  and  utilization  of  interre¬ 
lated  land  and  water  resources  to  serve 
objectives  of  economic  efficiency,  envi¬ 
ronmental  quality  and  social  well¬ 
being  as  consonant  with  responsibil¬ 
ities  assigned  to  respective  levels  of 
government  by  law.” 

§  239.6  The  objective  of  the  order. 

The  objective  of  the  Executive 
Order  is  to  avoid  to  the  extent  possible 
the  long  and  short  term  adverse  im¬ 
pacts  associated  with  occupancy  and 
modification  of  floodplains  and  to 
avoid  direct  and  indirect  support  of 
floodplain  development  wherever 
there  is  a  practicable  alternative.  The 
Order  requires  Federal  agencies  to 
provide  leadership  and  take  action  to: 

(a)  Avoid  the  base  floodplain  unless 
it  is  the  only  practicable  alternative: 

(b)  Reduce  the  hazard  and  risk  of 
flood  loss; 

(c)  Minimize  the  impact  of  floods  on 
human  safety,  health  and  welfare;  and 

(d)  Restore  and  preserve  the  natural 
and  beneficial  floodplain  values. 
Direct  support  of  floodplain  develop¬ 
ment  is  an  action  in  the  floodplain 
that  encourages,  allows,  serves  or  oth¬ 
erwise  facilitates  additional  floodplain 
development.  An  example  of  direct 
support  would  be  provision  of  flood 
protection  measures  to  undeveloped  or 
underrutilized  floodplain  lands  for  the 
purposes  of  permitting  future  develop¬ 
ment  and  growth. 

§  239.7  General  policy. 

It  shall  be  Corps  policy  to  formulate 
projects  which,  to  the  extent  possible. 
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avoid  the  adverse  impacts  associated 
with  use  of  floodplains  and  avoid  in¬ 
ducing  development  in  the  base  flood- 
plain  unless  there  is  no  practicable  al¬ 
ternative  to  the  development.  The  de¬ 
cision  on  whether  a  practicable  alter¬ 
native  exists  shall  be  based  on  the  ad¬ 
vantages  and  disadvantages  of  flood- 
plain  sites  and  non-floodplain  sites. 
Factors  to  be  considered  include  con¬ 
servation,  economics,  aesthetics,  natu¬ 
ral  and  beneficial  values  served  by 
floodplains,  impact  of  floods  on 
human  safety,  locational  advantage, 
the  functional  need  for  locating  the 
development  in  the  floodplain,  historic 
values,  fish  and  wildlife  habitat  values, 
endangered  and  threatened  species. 
Federal  and  State  designations  of  wild 
and  scenic  rivers,  refuges,  etc.,  recrea¬ 
tion,  water  supply,  water  quality,  food 
production,  and,  in  general,  the  needs 
and  welfare  of  the  people.  The  test  of 
practicability  will  apply  to  both  the 
Corps  action  and  to  any  induced  devel¬ 
opment  caused  by  the  action.  When  it 
is  determined  that  no  practicable  al¬ 
ternative  to  actions  in  the  floodplain 
exist,  the  features  or  qualities  of  the 
floodplain  that  make  it  advantageous 
over  alternative  non-floodplain  sites 
shall  be  described  and  adequately  sup¬ 
ported.  The  practicability  analysis  is 
not  required  for  lots  or  small  tracts  of 
vacant  lands  in  closely  spaced  urban 
areas,  unless  these  vacant  areas  have 
retained  most  of  the  unique  environ¬ 
mental  values  associated  with  undis¬ 
turbed  floodplains. 

§  239.8  General  procedures. 

The  basic  determinations  necessary 
to  implement  the  Executive  Order  are: 

(a)  Determine  whether  the  proposed 
action  is  in  the  base  floodplain. 

(b)  If  so,  determine  whether  there  is 
a  practicable  alternative  to  locating 
the  action  in  the  base  floodplain  as 
outlined  in  7  above. 

(c)  Identify  adverse  impacts  due  to 
the  action  and  the  induced  develop¬ 
ment  and  identify  losses  of  natural 
and  beneficial  values  of  the  floodplain. 

(d)  If  the  proposed  action  induces 
development  in  the  base  floodplain, 
determine  if  there  is  a  practicable  al¬ 
ternative  to  the  development  as  out¬ 
lined  in  §  239.7. 

(e)  As  part  of  the  multiobjective 
planning  approach  under  the  Princi¬ 
ples  and  Standards,  determine  viable 
methods  to  minimize  the  adverse  im¬ 
pacts  of  the  action  and  the  induced  de¬ 
velopment  and  methods  to  restore  and 
preserve  the  natural  and  beneficial 
values  of  the  floodplain.  Successive  it¬ 
erations  of  the  planning  process  as 
called  for  in  ER  1105-2-200  should  be 
used  to  develop  methods  for  minimiza¬ 
tion  (see  paragraphs  10  and  11).  This 
includes  reevaluation  of  the  no  action 
alternative. 

(f)  Advise  the  general  public  if  the 
proposed  action  will  be  located  in  the 


floodplain.  The  policies  and  proce¬ 
dures  of  ER  1105-2-502  shall  be  uti¬ 
lized  to  the  extent  possible  to  advise 
the  public. 

(g)  Recommend  the  most  desirable 
plan  responsive  to  the  established 
planning  objectives  and  consistent 
with  the  requirements  of  the  Execu¬ 
tive  Order  stated  in  §  239.6  above. 

§  239.9  Assessment  of  impacts. 

The  determination  called  for  in 
§  239.8c  above,  requires  an  assessment 
of  the  impacts  of  the  action.  Impact 
identification  and  assessment  apply  to 
both  the  Corps  action  and  to  the  in¬ 
duced  development,  if  any,  that  would 
occur  in  the  base  floodplain  with  the 
proposed  action,  but  not  in  the  ab¬ 
sence  of  the  action.  Existing  proce¬ 
dures  and  guidance  for  identifying  and 
assessing  impacts  are  contained  in  ER 
1105-2-240  for  multiobjective  planning 
and  ER  1105-2-507  for  responding  to 
NEPA  requirements.  These  procedures 
are  designed  to  ensure  that  all  signifi¬ 
cant  adverse  and  beneficial  effects  of 
actions  are  identified  and  measured. 
ER  1105-2-240  requires  identifying 
sources  of  impacts,  tracing  impacts, 
describing  the  magnitude  of  impacts 
and  specifying  the  location,  timing, 
and  duration  of  impacts.  ER  1105-2- 
507  generally  requires  the  identifica¬ 
tion  of  impacts  and  effects  of  an 
action  on  the  environment.  In  this 
regard,  impact  identification  and  as¬ 
sessment  procedures  required  by  exist¬ 
ing  regulations  meet  the  requirements 
of  the  EO  and  shall  be  followed. 

§  239.10  Minimize. 

As  previously  defined,  minimize  is  to 
reduce  to  the  smallest  possible  amount 
or  degree.  The  goal  of  minimization  is 
to  avoid  the  adverse  impacts  associat¬ 
ed  with  induced  floodplain  use.  “Min- 
izmize”  as  defined  in  the  WRC  guide¬ 
lines  is  broad  and  open-ended.  There  is 
an  implicit  acceptance  of  practical 
limitations  which  makes  it  consistent 
with  the  Principles  and  Standards.  It 
is  expected  that  all  practicable  work¬ 
able  means  and  measures  will  be  uti¬ 
lized  to  minimize  adverse  impacts.  Ap¬ 
plication  of  “minimization”  to  Corps 
activities  and  programs  will  require 
careful  consideration  and  evaluation 
of  the  floodplain  action  and  any  ad¬ 
verse  impacts  of  induced  floodplain  de¬ 
velopment.  For  example,  successive  it¬ 
erations  of  the  planning  process 
should  normally  result  in  the  deletion 
of  separable  segments  of  a  project 
when  such  segment  protects  undeve¬ 
loped  land  and  induces  development  in 
the  floodplain  for  which  there  would 
be  another  practicable  non-floodplain 
alternative. 

§  239.11  Restore  and  preserve. 

Restoration  and  preservation  are 
methods  of  enhancing  the  natural  and 
beneficial  values  of  floodplains.  Such 


values  are  primarily  environmental 
quality  (EQ)  objectives.  Therefore, 
restoration  and  preservation  should  be 
considered  as  EQ  components  of  over¬ 
all  plans  or  as  EQ  Plans  under  the 
Principles  and  Standards  and  the  ER 
1105-2-200  series.  The  implementation 
of  actions  or  measures  to  restore  or 
preserve  floodplain  values  shall  be  rec¬ 
ommended  in  reporting  documents  if 
they  fall  under  existing  Corps  authori¬ 
ties.  If  they  are  not  within  existing  au¬ 
thorities  of  the  Corps,  the  report  shall 
describe  how  the  measures  can  be  im¬ 
plemented.  Example  of  actions  that 
could  be  taken  to  restore  floodplain 
values  are  as  follows: 

(a)  Relocate  non-conforming  struc¬ 
tures  and  facilities  out  of  the  flood- 
plain. 

(b)  Reestablish  damaged  floodplain 
ecosystems. 

(c)  Restore,  preserve,  and  create  wet¬ 
lands,  marshes,  and  etc. 

(d)  Implement  measures  that  will 
enhance  fish  and  wildlife  values. 

(e)  Restore  and  revegetate  damaged 
beaches  and  dunes. 

§  239.12  Regulatory. 

The  policy  in  this  regulation  is  con¬ 
sistent  with  the  general  policies  for 
evaluating  permit  applications  under 
the  Corps  of  Engineers  regulatory  pro¬ 
gram  as  contained  in  reference  3d. 
Section  2(c)  of  the  Order  pertaining  to 
the  issuance  of  permits  or  licenses  re¬ 
quires  agencies  to:  (a)  Consider  and 
evaluate  flood  hazards  for  actions  in 
floodplains;  (b)  provide  early  public 
review  of  plans  or  proposals  in  flood- 
plains  for  which  the  impact  is  not  sig¬ 
nificant  to  require  preparation  of  an 
EIS;  and  (c)  provide  guidance  to  appli¬ 
cants  to  enable  them  to  evaluate  the 
effects  of  their  proposal  on  the  flood- 
plain  prior  to  submitting  an  applica¬ 
tion.  Parts  320.4  and  325.3  of  reference 
3d  contain  policies  and  procedures 
that  comply  with  the  intent  of  the 
Order  for  items  1  and  2  above,  respec¬ 
tively,  and  shall  be  continued.  A  forth¬ 
coming  Corps  of  Engineers  regulation 
will  provide  broad  general  guidance 
that  will  assist  an  applicant  in  prepar¬ 
ing  an  application  for  a  permit  to 
evaluate  early  in  the  planning  process 
the  effects  the  proposal  will  have  on 
the  floodplain. 

§  239.13  Reporting  requirements  and 
public  involvement. 

When  a  determination  has  been 
made  that  there  is  no  practicable  al¬ 
ternative  to  locating  an  action  in  the 
floodplain,  the  EO  requires  the  report¬ 
ing  of  this  finding  by  various  proce¬ 
dures.  In  addition,  the  Order  requires 
early  public  review  of  plans  whenever 
an  action  is  proposed  for  the  flood- 
plain.  The  Order  requirements  gener¬ 
ally  include  and  relate  to  reporting 
procedures  that  are  presently  accom¬ 
plished  under  existing  Corps  regula- 
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tions,  with  some  minor  exceptions. 
The  following  additional  information 
shall  be  included  in  existing  reporting 
requirements,  as  appropriate,  for  gen¬ 
eral  investigation  studies,  projects  in 
engineering  and  design  stages,  studies 
under  the  special  continuing  authori¬ 
ties  program,  and  activities  under  the 
operations  and  maintenance  program. 

(a)  Section  2(a)(2).  If  there  is  no 
practicable  alternative  to  locating  an 
action  in  the  floodplain,  a  public 
notice  shall  be  prepared  and  circulated 
to  the  general  public.  The  notice  shall 
include  the  following:  (1)A  description 
of  why  the  action  must  be  located  in 
the  floodplain;  (2)  a  description  of  sig¬ 
nificant  facts  considered  in  making 
the  determination  to  locate  in  the 
floodplain,  including  alternative  sites 
and  actions  considered  and  any  tra¬ 
deoffs  that  were  made;  and  (3)  a  state¬ 
ment  indicating  whether  the  proposal 
conforms  to  applicable  State  or  local 
floodplain  protection  standards.  The 
public  notice  issued  upon  completion 
of  a  study  action  or  its  equivalent  will 
sene  as  the  means  to  satisfy  this  re¬ 
quirement  of  the  Order.  Public  notices 
shall  provide  specific  information  per¬ 
taining  to  subparagraphs  (1),  (2)  and 

(3)  of  this  paragraph,  and  the  notices 
shall  be  appropriately  disseminated  to 
the  general  public  in  the  affected  area. 

(b)  Section  2(a)(2)  requires  the  sub¬ 
mission  of  a  notice,  not  to  exceed 
three  pages  in  length,  including  a  loca¬ 
tion  map,  to  State  and  areawide  A-95 
Clearinghouse  for  the  geographic  area 
affected,  when  an  action  is  to  be  locat¬ 
ed  in  the  floodplain.  Continuation  of 
existing  procedures  and  requirements 
stated  in  ER  1105-2-811  will  comply 
with  the  intent  of  the  Order  with  the 
exception  that  future  notices  to 
clearinghouses  shall  also  include  the 
additional  information  requested  in 
paragraph  (a)  of  this  section. 

(c)  Section  2b.  Requests  for  new  au¬ 
thorizations  or  new  appropriations  for 
construction  starts  transmitted  to  the 
Office  of  Management  and  Budget 
shall  provide  information  on  whether 
a  proposed  Corps  action  will  be  located 
in  the  floodplain.  If  the  proposed 
action  is  located  in  the  floodplain  the 
transmittal  to  OMB  shall  provide  in¬ 
formation  on  compliance  with  the  EO. 
This  shall  include  statements  on 
whether  the  action  affects  the  natural 
and  beneficial  values  of  the  flood- 
plains;  steps  taken  to  minimize  poten¬ 
tial  harm  to  or  within  the  floodplain 
caused  by  the  action;  and  steps  taken 
to  restore  and  preserve  the  natural 
and  beneficial  floodplain  values  of  the 
floodplain  area. 

(d)  Statement  of  findings.  Since 
Corps  actions  in  the  floodplain  are 
subject  to  NEPA,  the  Statement  of 


Findings  that  accompanies  the  EIS 
(paragraph  6b  of  ER  1105-2-509),  or 
covered  in  the  feasibility  report  will 
include,  in  addition  to  existing  require¬ 
ments,  the  following: 

(1)  Reasons  why  the  proposed  action 
must  be  located  in  the  floodplain. 

(2)  Facts  considered  in  making  the 
determination  to  locate  in  the  flood- 
plain,  including  alternative  sites  and 
actions  considered. 

(3)  Statement  on  whether  the  pro¬ 
posed  action  conforms  to  applicable 
State  or  local  floodplain  protection 
standards. 

(4)  Statement  on  whether  the  action 
affects  the  natural  and  beneficial 
values  of  the  floodplain. 

(5)  Description  of  steps  taken  to 
design  or  modify  the  proposed  action 
in  order  to  minimize  potential  harm  to 
or  within  the  floodplain;  and 

(6)  A  general  listing  of  other  in¬ 
volved  agencies,  groups,  and  organiza¬ 
tions. 

(e)  Public  involvement.  To  insure 
that  adequate  information  and  oppor¬ 
tunities  are  provided  early  in  the  deci¬ 
sion-making  process  to  allow  the 
public  to  participate  effectively  in 
floodplain  management  decisions,  a 
public  involvement  program  shall:  (1) 
Include  as  broad  an  audience  as  possi¬ 
ble;  (2)  provide  continuous  interaction 
and  involvement  opportunities  for  the 
public  during  the  decision-making 
process;  (3)  provide  information  which 
promotes  the  fullest  understanding  of 
the  proposed  action;  and  (4)  provide 
timely  opportunities  for  all  segments 
of  the  public  to  affect  an  action  or 
plan  before  alternative  actions  have 
been  precluded.  The  policies  and  ob¬ 
jectives  for  public  involvement  con¬ 
tained  in  ER  1105-2-800  for  planning 
Civil  Works  projects  are  generally  par¬ 
allel  to  the  requirements  of  the  Order. 
However,  public  participation  pro¬ 
grams  shall  include  early,  specific  ref¬ 
erence  to  Executive  Order  11988  and 
its  objectives.  The  public  in  the  affect¬ 
ed  area  shall  be  advised  early,  through 
the  public  participation  process,  when¬ 
ever  a  proposed  plan  will  result  in 
action  in  the  base  floodplain. 

§  239.14  Application  of  EO  to  Civil  Works 
program. 

The  provisions  of  Executive  Order 
11988  shall  be  implemented  by  each 
agency  not  later  than  May  24,  1978. 

(a)  Preauthorization  studies.  At  the 
earliest  stages  of  planning,  the  policy 
and  procedures  of  this  regulation  shall 
be  incorporated  in  the  multiobjective 
planning  process  (ER  1105-2-200  series 
of  regulations)  to  a  scope  and  level  of 
detail  appropriate  for  preauthoriza¬ 
tion  studies.  For  those  studies  for 


which  reports  have  been  completed 
and  forwarded  by  the  reporting  offi¬ 
cers,  supplemental  information  con¬ 
cerning  the  implementation  of  the  Ex¬ 
ecutive  Order  has  been  requested  by 
DAEN-CWP  under  a  separate  action. 

(b)  Advanced  engineering  and 
design.  Reporting  officers  shall  insure 
that  projects  in  the  advanced  engi¬ 
neering  and  design  stage  comply  with 
the  intent  and  objective  of  the  Execu¬ 
tive  Order  as  set  forth  in  this  regula¬ 
tion. 

(c)  Continuing  authorities  program 
(.ER  1105-2-50).  The  policies  and  pro¬ 
cedures  of  this  regulation  are  applica¬ 
ble  to  the  planning  and  design  of  pro¬ 
jects  under  the  Continuing  Authori¬ 
ties  Program.  Current  studies  under 
the  Continuing  Authorities  Program 
shall  incorporate  the  policies  and  pro¬ 
cedures  of  this  regulation  early  in  the 
multi-objective  planning  process  as  re¬ 
quired  by  ER  1105-2-50. 

(d)  Projects  under  construction.  The 
Order  does  not  apply  to  projects  pres¬ 
ently  under  construction,  or  to  pro¬ 
jects  for  which  all  of  the  funds  have 
been  appropriated  through  fiscal  year 
1978,  or  to  projects  and  programs  for 
which  a  draft  or  final  enviromental 
impact  statement  was  filed  prior  to 
October  1,  1977,  as  part  of  AE&D  ac¬ 
tivities. 

(e)  Operation  and  Maintenance  Ac¬ 
tivities.  The  policies  and  procedures  of 
this  regulation  are  applicable  to  oper¬ 
ation  and  maintenance  activities  of 
the  Corps  of  Engineers.  District  Engi¬ 
neers  shall  insure  that  projects  operat¬ 
ed  and  maintained  by  the  Corps 
comply  with  the  policies  and  proce¬ 
dures  set  forth  in  this  regulation  and 
33  CFR  209.145. 

(f)  Emergency  Activities.  Emergency 
and  flood-related  activities  conducted 
under  Pub.  L.  84-99  essential  to  saving 
lives  and  protecting  property  and 
public  health  and  safety,  are  exempt 
from  the  provisions  of  the  Order  (e.g. 
the  requirement  to  prepare  and  circu¬ 
late  a  notice  of  a  proposed  activity  in 
the  floodplain).  However,  rehabilita¬ 
tion  activities  performed  under  Pub.  L. 
84-99  by  the  Corps  shall  be  carried  out 
in  a  manner  that  reflects  compliance 
with  the  spirit  and  intent  of  the  Ex¬ 
ecutive  Order.  This  shall  include  pro¬ 
viding  leadership  and  taking  actions 
to: 

(1)  Avoid  harm  to  the  natural  and 
beneficial  values  of  floodplains; 

(2)  Minimize  the  impact  of  floods  on 
human  safety,  health  and  welfare; 

(3)  Restore  the  natural  and  benefi¬ 
cial  floodplain  values  that  have  been 
impacted  by  an  emergency  action. 
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[6820-23] 

GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Order  ADM  1095.] 

CONSIDERATION  OF  FLOOD  PLAINS  AND 
WETLANDS  IN  DECISIONMAKING 

GSA  Procedures  Regarding  Floodplains  and 
Wetlands 

AGENCY:  General  Services  Adminis¬ 
tration. 

ACTION:  Request  for  public  com¬ 
ments. 

SUMMARY:  This  notice  announces 
that  GSA  is  publishing  internal  proce¬ 
dures  to  be  followed  in  implementing 
the  laws  and  Executive  orders  con¬ 
cerning  all  GSA  actions  that  affect 
flood  plains  and  wetlands.  This  notice 
is  intended  to  ihform  the  public  of  the 
actions  that  will  be  taken  within  GSA 
to  minimize  the  impact  of  floods  on 
human  safety,  health,  and  welfare;  to 
minimize  the  destruction,  loss,  or  deg¬ 
radation  of  wetlands;  and  to  preserve 
and  enhance  the  natural  beneficial 
value  of  flood  plains  and  wetlands. 

DATE:  Comments  must  be  received  on 
or  before  June  23, 1978. 

ADDRESS:  Comments  should  be  ad¬ 
dressed  to  the  General  Services  Ad¬ 
ministration  (PRE),  Washington,  D.C. 
20405. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Carl  W.  Penland,  Acting  Direc¬ 
tor,  Environmental  Affairs  Division, 

Office  of  Space  Management,  Public 

Buildings  Service,  General  Services 

Administration,  Washington,  D.C. 

20405,  202-566-1416. 

Dated:  May  18, 1978. 

James  B.  Shea,  Jr., 
Commissioner, 
Public  Buildings  Service. 

[ADM  1095.1 

GSA  Order 

CONSIDERATION  OF  FLOOD  PLAINS  AND 
WETLANDS  IN  DECISIONMAKING 

1.  Purpose.  This  order  prescribes  the 
uniform  procedures  to  be  followed  in 
implementing  the  laws  and  Executive 
orders  concerning  all  GSA  actions  that 
affect  flood  plains  and  wetlands,  con¬ 
sistent  with  the  basic  statutory  re¬ 
sponsibilities  governing  GSA  program 
operations.  This  order  also  provides  a 
basis  for  publication,  when  required, 
of  service  and  staff  office  orders  and 
instructions  explicitly  directed  toward 
the  particular  functions,  activities,  and 
personnel  of  each  organization. 

2.  Background,  a.  The  laws  and  Ex¬ 
ecutive  orders  to  be  implemented  in¬ 
clude  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321,  et 


seq.),  hereinafter  referred  to  as  NEPA; 
the  National  Flood  Insurance  Act  of 
1968,  as  amended  (42  U.S.C.  4001,  et 
seq.);  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234,  87  Stat. 
975);  Execuive  Order  11988,  of  May  24, 
1977,  entitled  “Floodplain  Manage¬ 
ment,”  hereinafter  referred  to  as  the 
Flood  Plains  Order;  the  Guidelines 
issued  by  the  Water  Resources  Council 
for  implementing  Executive  Order 
11988,  published  in  the  Federal  Regis¬ 
ter  on  February  10,  1978,  43  FR  6030; 
and  Executive  Order  11990,  of  May  24, 
1977,  entitled  “Protection  of  Wet¬ 
lands,”  hereinafter  referred  to  as  the 
Wetlands  Order. 

b.  Section  1  of  the  Flood  Plains  and 
Wetlands  Orders  requires  that  each 
agency  shall  provide  leadership  and 
shall  take  action  to  minimize  the 
impact  of  floods  on  human  safety, 
health,  and  welfare,  to  minimize  the 
destruction,  loss,  or  degradation  of 
wetlands,  and  to  preserve  and  enhance 
the  natural  and  beneficial  values  of 
flood  plains  and  wetlands.  The  Flood 
Plains  and  Wetlands  Orders  were 
issued  to  restrict  Federal  activities  in 
flood  plains  and  wetlands  and  in  fur¬ 
therance  of  the  National  Environmen¬ 
tal  Policy  Act,  the  National  Flood  In¬ 
surance  Act,  and  the  Flood  Disaster 
Protection  Act.  They  are  intended  to 
prevent  to  the  extent  possible  the 
long-  and  short-term  adverse  impacts 
associated  with  the  occupancy,  de¬ 
struction,  or  modification  of  flood 
plains  and  wetlands  and  to  avoid 
direct  or  indirect  support  of  flood 
plain  development  and  new  construc¬ 
tion  in  wetlands  wherever  there  is  a 
practicable  alternative. 

c.  Compliance  with  the  Flood  Plains 
and  Wetlands  Orders  is  required  for 
the  following  Federal  activities; 

(1)  The  acquisition,  management, 
and  disposition  of  Federal  lands  and 
facilities; 

(2)  The  provision  of  federally  under¬ 
taken,  financed,  or  assisted  construc¬ 
tion  and  improvements;  and 

(3)  The  planning  for  and  conducting 
of  Federal  activities  and  programs  af¬ 
fecting  land  use,  including  but  not  lim¬ 
ited  to  water  and  related  resources 
planning,  regulating,  and  licensing  ac¬ 
tivities. 

d.  The  more  detailed  requirements 
of  the  Flood  Plains  Order  apply  to  ac¬ 
tions  which  impact  upon  both  flood 
plains  and  wetlands. 

3.  Responsibilities.  The  Head  of  the 
Service  or  Staff  Office  or  Regional  Ad¬ 
ministrator  under  whose  jurisdiction 
the  action  is  being  planned,  herein¬ 
after  referred  to  as  the  responsible  of¬ 
ficial,  is  responsible  for  the  implemen¬ 
tation  of  this  order. 

4.  Requirements,  a.  Before  taking 
any  action  in  or  affecting  a  flood  plain 
or  wetland,  the  responsible  official 
shall: 

(1)  Determine  if  the  proposed  action 
is  in  a  base  flood  plain  or  wetland,  as 
defined  in  par.  1  of  the  attachment. 


(2)  Provide  public  notice  and  allow 
early  public  review  of  the  preliminary 
proposal. 

(3)  Identify  and  evaluate  alterna¬ 
tives  which  do  not  affect  the  base 
flood  plain  or  wetland. 

(4)  Determine  whether  the  action 
would  adversely  impact  or  indirectly 
support  development  in  the  base  flood 
plain  or  wetland. 

(5)  Determine  how  to  minimize  the 
adverse  impacts. 

(6)  Present  the  finding  to  the  public 
for  review. 

(7)  Reevaluate  the  alternatives  to 
the  proposed  action. 

b.  The  responsible  official  shall  take 
no  action  in  or  affecting  flood  plains 
or  wetlands  unless  the  Administrator 
determines  that  it  is  the  only  practica¬ 
ble  alternative. 

5.  Applicability,  a.  This  order  applies 
to  the  following  actions  involving 
flood  plains  and  wetlands,  including, 
but  not  limited  to: 

(1)  Real  property  acquisition,  (2)  fa¬ 
cility  design  and  constrution,  (3)  build¬ 
ings  alternation,  (4)  buildings  oper¬ 
ation,  (5)  stockpile  mangement  and  op¬ 
eration,  and  (6)  real  property  disposal 
to  non-Federal  public  or  private  par¬ 
ties. 

b.  If  a  Federal  agency  requests  con¬ 
veyance  of  a  property  containing  a 
flood  plain  or  wetland,  that  agency  is 
responsible  for  compliance  with  the 
Flood  Plains  and  Wetlands  Orders. 

ATTACHMENT 

1.  Definitions,  a.  Flood  plains. 
“Flood  plains”  are  the  lowland  and 
relatively  flat  areas  adjoining  inland 
and  coastal  waters  including  flood- 
prone  areas  of  offshore  islands,  includ¬ 
ing,  at  a  minimum,  that  area  subject 
to  a  1  percent  or  greater  chance  of 
flooding  in  any  given  year.  Flood 
plains  may  be,  but  are  not  necessarily, 
wetlands. 

b.  Wetlands.  “Wetlands”  are  those 
areas  that  are  inundated  by  surface  or 
ground  water  with  a  frequency  suffi¬ 
cient  to  support,  and  under  normal  cir¬ 
cumstances  does  or  would  support,  a 
prevalence  of  vegetative  or  aquatic  life 
that  requires  saturated  or, seasonally 
saturated  soil  conditions  for  growth 
and  reproduction.  Wetlands  generally 
include  swamps,  marshes,  bogs,  and 
similar  areas  such  as  sloughs,  pot¬ 
holes,  wet  meadows,  river  outflows, 
mud  flats,  and  natural  ponds.  Wet¬ 
lands  may  be,  but  are  not  necessarily, 
located  in  flood  plains. 

c.  Based  flood  plains.  “Based  flood 
plains”  are  those  areas  which  have  a  1 
percent  or  greater  chance  of  flooding 
in  any  given  year,  the  so-called  100- 
year  flood  plains. 

d.  Critical  actions.  “Critical  actions” 
are  those  actions  which  should  not  be 
exposed  to  even  a  slight  chance  of 
flooding.  For  example,  activities  for 
storage  of  volatile,  toxic,  or  water-re- 
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active  materials;  hospitals  and  schools 
which  may  not  be  sufficiently  mobile 
to  avoid  loss  of  life  and  injury;  and 
utilities  and  emergency  services  which 
would  be  inoperative  if  flooded. 

e.  Critical  action  flood  plains. 
“Critical  action  flood  plains”  are  those 
areas  which  have  a  0.2  percent  chance 
of  flooding  any  given  year,  the  so- 
called  500-year  flood  plains. 

2.  Meeting  goals.  The  goals  of  the 
Flood  Plains  and  Wetlands  Orders 
shall  be  met  by  the  following: 

a.  The  GSA  site  selection  processes 
shall  be  amended  to  preclude  the  ac¬ 
quisition  of  facilities  through  pur¬ 
chase  or  lease  within: 

(1)  Base  flood  plains  and  wetlands, 

(2)  Areas  in  which  the  action  would 
adversely  impact  or  indirectly  support 
development  in  the  base  flood  plain  or 
wetland,  and 

(3)  Critical  action  flood  plains,  if  the 
proposed  use  would  be  especially  dan¬ 
gerous  when  exposed  to  larger  floods. 

Exceptions  are  permissible  only 
when  the  Administrator  determines 
that  no  practicable  alternative  exists. 

b.  Land  use  plans  shall  be  formulat¬ 
ed  in  a  manner  which  will  avoid  ad¬ 
verse  impacts  to  flood  plains  and  wet¬ 
lands. 

c.  The  alteration  of  facilities  shall  be 
discouraged  within  base  flood  plains 
and  wetlands  if  the  action  would  en¬ 
large  or  modify  the  use  of  the  facility 
and  increase  or  change  the  environ¬ 
mental  impacts  on  natural  or  human 
resources.  Normal  maintenance  and 
repair  to  existing  buildings  are  exempt 
from  this  requirement. 

d.  When  it  is  proposed  to  dispose  of 
any  interest  in  surplus  real  property 
located  in  a  flood  plain  or  wetland  to 
non-Federal  public  or  private  parties, 
the  advertisement  and  conveyance 
documents  shall  reference  and  identi¬ 
fy  those  uses  that  are  restricted  under 
Federal,  State,  or  local  regulations  and 
shall  attach  other  appropriate  proper¬ 
ty  use  restrictions  or  withhold  the 
properties  from  conveyance. 

3.  The  decisionmaking  process.  The 
decisionmaking  process  for  those  GSA 
activities  listed  in  par.  5.  of  the  trans¬ 
mittal  order  shall  include  the  follow¬ 
ing  steps. 

a.  Determination.  In  the  early  stages 
of  planning  an  action,  the  responsible 
official  shall  determine  if  the  action 
will  involve  the  disposal  of  a  base 
flood  plain  or  wetland  or  if  it  could  in¬ 
volve  the  use  of  a  base  flood  plain  or 
wetland. 

(1)A  determination  regarding  flood 
plains  should  be  made  by  inspecting 
Department  of  Housing  and  Urban 
Development  flood  plain  maps  of  the 
property  or  by  referring  to  a  more  de¬ 
tailed  source,  if  available.  This  process 
and  sources  of  flood  plain  information 
and  technical  assistance  services  are 
described  in  part  II.  step  1  of  the 
Water  Resources  Council  Guidelines. 


(2)  A  determination  regarding  wet¬ 
lands  should  be  made  by  inspecting 
the  property  and  by  applying  the  defi¬ 
nition  in  subpar.  lb.  However,  if  a  de¬ 
termination  cannot  be  made  on  the 
basis  of  the  definition  and  inspection, 
the  information  should  be  obtained 
from  the  Department  of  the  Interior, 
the  Corps  of  Engineers,  the  Environ¬ 
mental  Protection  Agency,  or  from 
city  or  county  planning  and  zoning 
agencies. 

(3)  When  a  determination  is  made 
that  the  action  will  not  involve  the  use 
or  disposal  of  a  base  flood  plain  or 
wetland,  the  responsible  official  shall 
determine  if  the  proposed  action  will 
have  any  indirect  impact  by  perform¬ 
ing  the  analysis  in  d,  below. 

b.  Early  public  review.  As  soon  as  it 
becomes  apparent  that  the  proposed 
action  may  involve  a  base  flood  plain 
or  wetland,  the  action  shall  undergo 
early  public  review  to  allow  interested 
parties  the  opportunity  to  offer  their 
views. 

(1)  Distribution  of  notices  for  early 
public  review  shall  occur: 

(a)  Immediately  after  determining 
that  a  surplus  property  is  in  a  flood 
plain  or  wetland, 

(b)  As  soon  as  possible  after  the  es¬ 
tablishment  of  a  delineated  area 
which  does  not  specifically  exclude 
base  flood  plains  and  wetlands  as  ac¬ 
ceptable  sites,  or 

(c)  As  soon  as  possible  after  it  be¬ 
comes  apparent  that  any  GSA  action 
may  involve  the  use  of  or  have  an 
impact  upon  a  base  flood  plain  or  wet¬ 
land. 

(2)  The  responsible  official  shall  pro¬ 
vide  those  individuals  and  groups  who 
normally  receive  EIS’s  and  those 
groups  having  specific  interest  in  flood 
plain  and  wetland  management  a  de¬ 
scription  of  the  property,  plan,  or  pro¬ 
posal  and  (for  flood  plains  only)  as 
much  of  the  material  that  has  been 
developed  to  date  to  satisfy  the  A-95 
clearinghouse  review  requirements  of 
the  Floodplains  Order. 

c.  Alternatives.  If  the  proposed 
action  could  be  in  a  base  flood  plain  or 
wetland  or  could  affect  a  base  flood 
plain  or  wetland,  the  responsible  offi¬ 
cial  shall  consider  the  following  alter¬ 
natives: 

(1)  Carrying  out  the  proposed  action 
at  a  location  outside  the  base  flood 
plain  or  wetland  (alternative  sites), 

(2)  Using  other  means  which  accom¬ 
plish  the  purpose  of  the  proposed 
action  (alternative  actions),  and 

(3)  Taking  no  action. 

d.  Impacts.  The  impacts  of  each  al¬ 
ternative  shall  be  identified  and  ana¬ 
lyzed  as  discussed  in  part  II,  step  4  of 
the  Water  Resources  Council  Guide¬ 
lines. 

(1)  The  responsible  official  shall  con¬ 
sider  economic,  environmental,  and 
other  pertinent  factors  when  evaluat¬ 
ing  the  impacts  of  the  alternatives. 


The  NEPA  implementation  processes 
are  the  principal  means  of  identifying 
impacts.  The  three  basic  types  of  im¬ 
pacts  which  must  be  assessed  are:  (a) 
Positive  and  negative,  (b)  concentrated 
and  dispersed,  and  (c)  short-  and  long¬ 
term. 

(2)  The  responsible  official  may 
assume  that  he  has  complied  with  this 
order  if  the  proposed  action  is  not  lo¬ 
cated  in  a  base  flood  plain  or  wetland 
and  the  impact  analysis  concludes  that 
the  action  will  have  neither  direct  nor 
indirect  impact  on  the  base  flood  plain 
or  wetland. 

e.  Decision.  (1)  After  the  environ¬ 
mental  assessment,  final  EIS,  or  other 
impact  analyses  and  alternative  stud¬ 
ies  have  been  completed  on  an  action 
which  would  be  located  in  or  which 
may  have  an  impact  upon  a  base  flood 
plain  or  wetland,  the  responsible  offi¬ 
cial  shall  recommend  a  course  of 
action  to  the  Administrator.  The  Ad¬ 
ministrator  may  decide  to  take  the 
action  only  if:  (a)  No  practicable  alter¬ 
native  exists,  or  (b)  the  requirements 
of  subpar.  2d  are  followed  for  real 
property  disposal  actions. 

(2)  If  the  conditions  in  a  or  b,  above, 
are  met  and  the  action  is  the  subject 
of  an  environmental  assessment  or  an 
EIS,  the  environmental  assessment  or 
the  final  EIS  shall  state  that  the  pre¬ 
ferred  alternative  involves  a  base  flood 
plain  or  wetland. 

f.  Minimize  impacts.  (1)  If  the 
action  is  to  be  undertaken  in  a  base 
flood  plain,  it  must  be  in  accordance 
with  the  standards  and  criteria,  and 
consistent  with  the  intent  of,  the  Na¬ 
tional  Flood  Insurance  Program  (24 
CFR  1909).  It  may  deviate  from  this 
only  to  the  extent  that  the  standards 
of  the  flood  insurance  program  are  de¬ 
monstrably  inappropriate  for  the 
action.  This  means  that  projects  will 
be  designed  and  carried  out  as  they 
would  be  to  meet  the  substantive  re¬ 
quirements  for  eligiblity  under  the 
Flood  Insurance  Program  even 
through  GSA  projects  aie  not  insured 
under  this  program. 

(2)  All  reasonable  actions  shall  be 
taken  to  “floodproof”  the  project  and 
to  design  or  modify  the  project  to 
minimize  potential  harm  to  or  within 
the  flood  plain.  Elevation  of  the  struc¬ 
ture  above  the  flood  level  shall  always 
be  taken  instead  of  filling  in  land. 

(3)  If  the  action  is  to  be  undertaken 
in  a  wetland,  the  action  shall  be  de¬ 
signed  or  modified  using  all  practica¬ 
ble  measures  consistent  with  the 
intent  of  the  National  Environmental 
Policy  Act  and  the  Wetlands  Order  to 
minimize  harm  to  the  wetland. 

g.  Public  notice.  Public  notices  are 
not  required  by  the  Wetlands  Order. 
However,  the  responsible  official  shall 
consider  the  impacts  of  the  action  and 
the  level  of  concern  the  public  has 
shown,  or  would  show  if  it  were  aware 
of  the  action,  and  determine  whether 
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the  public  interest  would  be  served  by 
a  public  notice.  The  public  notice  shall 
be  prepared  and  issued  as  follows. 

(1)  The  responsible  official  shall  pre¬ 
pare  the  public  notice,  not  exceeding 
three  pages  in  length,  which  shall  in¬ 
clude:  (a)  An  explanation  why  the 
action  is  proposed  in  the  base  flood 
plain  or  wetland,  (b)  a  statement  indi¬ 
cating  whether  the  action  conforms  to 
State  and  local  flood  plain  or  wetland 
standards,  (c)  a  list  of  the  alternatives 
considered,  and  (d)  a  location  map. 

(2)  The  public  notice  shall  be  trans¬ 
mitted  to:  (a)  State  and  areawide  A-95 
clearinghouses,  (b)  individuals  and 
groups  who  normally  receive  EIS’s  on 
the  actions  in  the  geographical  area, 
and  (c)  groups  which  have  special  in¬ 
terest  in  flood  plain  or  wetland  man¬ 
agement. 

(3)  Distribution  of  the  public  notice 
for  actions  affecting  a  base  flood  plain 
or  wetland  shall  occur  as  soon  as  possi¬ 
ble  after:  (a)  The  distribution  of  a 
final  EIS  which  states  a  preferred  al¬ 
ternative,  (b)  the  approval  of  an  envi¬ 
ronmental  assessment  and  negative 
declaration,  or  (c)  the  decision  to  take 
an  action  which  is  not  included  in  cat¬ 
egories  a  and  b,  above. 

The  transmittal  letter  for  the  final 
EIS  may  serve  as  the  public  notice  if 
the  transmittal  letter  meets  the  con¬ 
tent  requirements  of  subpar.  1,  above. 

(4)  The  public  notice  shall  be  circu¬ 
lated  for  a  commenting  period  of  not 
less  than  15  days  prior  to  commence¬ 
ment  of  the  action.  The  15  days  may 
run  concurrently  with  the  30-day  com¬ 
menting  period  on  the  final  EIS  if  the 
final  EIS  transmittal  letter  serves  as 
the  public  notice. 

(5)  All  GSA  notices  on  actions  sub¬ 
ject  to  OMB  Circular  A-95  must  state, 
if  known,  whether  or  not  the  action  is 
located  in  a  base  flood  plain  or  wet¬ 
land. 

(6)  Public  hearings  may  be  held 
when  the  responsible  official  deter¬ 
mines  that  public  hearings  are  the 
best  method  of  notifying  the  public 
about  the  proposed  action.  A  decision 
to  hold  a  public  hearing  shall  be  based 
on  the  significance  of  the  impact  of 
the  action  on  the  base  flood  plain  or 
wetland  and  the  degree  of  interest  the 
public  has  expressed  or  would  express 
if  it  were  aware  of  the  action.  If  public 
hearings  are  held  under  the  EIS  proc¬ 
ess  on  the  proposed  action,  these  hear¬ 
ings  will  meet  the  requirement  for 
hearings  under  the  Flood  Plains 
Order. 

h.  Reevaluate.  The  Administrator 
shall  reevaluate  his  decision  to  take  an 


action  affecting  a  base  flood  plain  or 
wetlrnd  if  significant  new  information 
is  revealed  in  comments  on  the  final 
EIS  or  comments  received  during  the 
public  review  period. 

i.  Implement  When  the  actions  in  a 
thru  h,  above,  have  been  taken,  the 
proposed  action  may  be  implemented. 

4.  Critical  actions. 

The  development  of  proposals  which 
are  critical  actions  shall  follow  the 
decisionmaking  process  in  par.  3,  sub¬ 
stituting  the  term  “critical  action 
flood  plain”  for  “base  flood  plain.” 

5.  Requests  for  authorization  or  ap¬ 
propriation.  When  the  proposed 
action  necessitates  a  request  for  Con¬ 
gressional  authorization  or  appropri¬ 
ation,  the  request  to  OMB  must  indi¬ 
cate  the  action  is  in  compliance  with 
the  policy  and  mandatory  provisions 
of  the  Flood  Plains  and  Wetlands 
Orders. 

[FR  Doc.  78-14521  Filed  5-23-78;  8:45  am] 

[4810-25] 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

FLOODPLAIN  MANAGEMENT  AND 
PROTECTION  OF  WETLANDS 

Implementation  of  Executive  Order  11988  and 
11990 

AGENCY:  Department  of  the  Treas¬ 
ury. 

ACTION:  Implementation  of  Execu¬ 
tive  Orders  11988  and  11990,  dated 
May  24,  1977,  in  accordance  with  sec¬ 
tion  2(d)  of  Executive  Order  11988, 
and  section  8  of  Executive  Order 
11990. 

SUMMARY:  This  Treasury  memoran¬ 
dum  is  published  for  public  review  as 
required  by  Council  on  Environmental 
Quality  (CEQ)  and  U.S.  Water  Re¬ 
sources  Council  (WRC)  guidelines  for 
implementing  Executive  Order  11988. 

COMMENT  DATE:  Written  comments 
must  be  received  on  or  before  June  23, 
1978. 

ADDRESS:  Comments  should  be 
mailed  or  delivered  to:  Director  of  Ad¬ 
ministrative  Programs,  room  2438, 
Main  Treasury,  Department  of  the 
Treasury,  Washington,  D.C.  20220,  At¬ 
tention:  AAE. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  James  M.  Wright  or  Mr.  Gerald 

W.  Coe  at  202-376-0289. 


SUPPLEMENTARY  INFORMATION: 
Since  the  Department  of  the  Treasury 
does  not,  as  a  general  rule,  engage  in 
activities  which  would  impact  upon 
floodplains  or  wetlands,  no  separate 
Departmental  procedures  will  be 
issued  to  implement  these  Executive 
Orders.  The  Treasury  Procedures  for 
Preparation  and  Coordination  of  Envi¬ 
ronmental  Impact  Statements  (39  FR 
14796,  April  26,  1974)  will,  however,  be 
revised  to  include  requriements  con¬ 
cerning  floodplain  management  and 
protection  of  wetlands. 

Dated:  May  18, 1978. 

Robert  R.  Fredlund, 
Director  of  Administrative 
Programs. 

Executive  Orders  11988,  Floodplain 
Management,  and  11990,  Protection  of 
Wetlands 

Mat  18,  1978. 


Robert  R.  Fredlund, 
Director  of  Administrative  programs. 

[FR  Doc.  78-14529  Filed  5-23-78;  8:45  am] 


My  memorandum  of  October  28,  1977, 
subject  as  above,  provided  you  with  copies 
of  Executive  Orders  11988  and  11990  and 
advised  that  further  Departmental  instruc¬ 
tions  would  be  forthcoming.  Since  the  De¬ 
partment  does  not,  as  a  general  rule,  engage 
in  activities  which  would  impact  upon  flood- 
plains  or  wetlands,  no  separate  Department¬ 
al  procedures  will  be  issued  to  implement 
these  Executive  Orders.  The  Treasury  Pro¬ 
cedures  for  Preparation  and  Coordination  of 
Environmental  Impact  Statements  (39  FR 
14796,  April  26,  1974)  will,  however,  be  re¬ 
vised  to  include  requirements  concerning 
floodplain  management  and  protection  of 
wetlands. 

In  the  event  any  bureau  should  contem¬ 
plate  action  within  or  adjacent  to,  or  which 
would  impact  upon  a  floodplain  or  wetlands, 
it  shall  be  the  joint  responsibility  of  the 
Bureau  Environmental  Quality  Officer  and 
Bureau  Facility  Mangers  to  assure  compli¬ 
ance  with  the  provisions  of  Executive 
Orders  11988  and  11990  in  accordance  with 
the  Treasury  Environmental  Impact  State¬ 
ment  (EIS)  Procedures.  Floodplain  manage¬ 
ment  and  protection  of  wetlands  should  be 
addressed,  as  necessary,  in  the  current 
format  of  Treasury  environmental  impact 
statements  or  assessments  until  such  time 
as  the  Treasury  EIS  Procedures  are  revised, 
or  the  Council  on  Environmental  Quality 
issues  its  new  regulations  under  the  Nation¬ 
al  Environmental  Policy  Act  (NEPA). 

All  matters  pertaining  to  floodplains  and 
wetlands  shall  be  immediately  brought  to 
the  attention  of  the  Assistant  Director  (En¬ 
vironmental  Programs),  Office  of  Adminis¬ 
trative  Programs. 

Treasury  Administrative  Circular  No.  243, 
Evaluation  of  Flood  Hazards,  dated  August 
27,  1973,  is  hereby  rescinded. 
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